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Spend a Cent and Save a Dollar! 


No man would stop at spending a cent to save a dollar. 


A few, however, may hesitate over spending a hundred in order 
to save a thousand dollars. 


And with each further increase in the outlay, comes a decrease in 
the men willing to make it, even though the saving is proportionate and sure. 


Isn't this one of the distinguishing differences between a big and 
an ordinary man—the big man’s ability to look at dollars as the ordinary 
man looks at pennies >? 


Let us consider the addition by docks, railroad terminals, factories 
of such equipment as the Otis Inclined Elevator to move package freight 
between levels. This one investment calling for a few hundred dollars can 
rightly be regarded as nothing more than a number of investments of a 
few dollars, each returning an unusually large and a perpetual saving—a 
saving of time, of labor, of money. 


We ask the privilege of showing you, with facts and figures based on 
actual installations, what the Otis Inclined Elevator can save you. May 
we have that opportunity NOW ? 


Include this in your TO-DAY’S mail— 
a request for the Otis Inclined Elevator 
booklet to the 


OTIS ELEVATOR COMPANY 


Eleventh Avenue and Twenty-sixth Street 
NEW YORK 


600 West Jackson Boulevard, CHICAGO 


Offices in All Principal Cities of the World 
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Who Must Keep 
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Tariff Filings, Rejections, Suspensions, and the 
Other Most Important Traffic Happenings 


Our Daily Traffic World and Traffic Bulletin : 
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LEADING COMMERCIAL AND TRAFFIC ORGANIZATIONS 


The National Industrial Traffic League. 
Object—The onrest of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
read commissions and transportation 
eompanies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
ro = legislation where deemed neces- 
ary, the modification of present 
laws was considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the cora- 
meroial and transportation interests. 
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Foremost 


Every enterprise and every article is judged by Results. 

We are interested in helping you secure satisfactory results (as we have helped many 
others) in packing your goods—not only for economy and convenience in your factory, but 
for getting your goods to customers in perfect condition. 

The above is a photograph showing Hummel & Downing cases giving satisfactory 
results, although they are undergoing a more severe test than the average fibre case will 
receive. This cut shows the cases loaded with 60 lbs. of soap piled fourteen high, on the 
floor of a large manufacturing concern. 

Buy the best when you are in the market so you will be assured satisfactory results. 


Hummel & Downing Co. Milwaukee 


Chicago’s 
Newest and Biggest 


Storage Warehouse 


Located in the heart of the business district, Gus 

has one million square feet of fire- Conceyer: L Conveyers 
f t a Og Suitable 

proof storage space. | for all 


Short hauls for teams of city customers Radustetes 


and -unexcelled shipping facilities. 
Shipments made from storage over all 
Trunk Lines through Chicago Tunnel and 
B. & O. C. T. Ry., the CARTAGE 
CHARGES thus being ELIMINATED. 


Descriptive Booklet on Request. 


Typical illustrations of Mathews Gravity Conveying devices as 


* installed for actual use in handling various classes of commodi- 
ermin ar e ouse le ties. The Mathews line is universally recognized as standard— 
the oldest and best known. Used and recommended by all lead- 

519 West 12th Street ing American and foreign manufacturers, wholesalers, shippers 


; CHICAGO and warehousemen. Write for catalog. 
Phone Canal 5740 MATHEWS GRAVITY CARRIER COMPANY 


BRANCH FACToRIES { Torente, Ont. ELLWOOD CITY, PA. 


As a Friend of THE TRAFFIC WORLD, please Mention the paper in writing to advertisers. 
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Wells Fargo 
Extends Its Financial and 
Foreign Business Facilities 











An Announcement of the Creation of the Office of Finan- 
cial and Foreign Manager, Wells Fargo G Company 








HE policy of Wells Fargo & 
— Company has been consistently 

to enlarge and strengthen its 
financial and foreign work. 


The public had good evidence of this 
policy in the opening of the company’s 
new offices in London and Paris. By 
this step—taken only a few months 
before the outbreak of the great war 
—Wells Fargo & Company equipped 
itself to serve, in fullest measure, its 
American tourist patrons in the emerg- 
ency with which they were confronted 
while traveling abroad and when the 
customary channels of travel and 
financial exchange were temporarily 
interrupted. 


Again the public saw good evidence 
of a vigorous and progressive foreign 
policy: when Wells Fargo sent repre- 


“ 





Wells Fart 


Travelers Checks 


Foreign Exchange 


sentatives through Germany to recover 
thousands of pieces of baggage aban- 
doned by American travelers who had 
been caught in the maelstrom of Ger- 


man mobilization. 


On the first of February another 
definite step was taken by Wells Fargo 
& Company in the extension of its 
financial and foreign activities by the 
appointment of Mr. Bertram Lord as 
Financial and Foreign Manager. Mr. 
Lord brings to the company expert 
knowledge and long experience, here 
and abroad, in both domestic and for- 
eign financial exchange transactions. 
Under his supervision Wells Fargo’s 
financial and foreign capabilities will 
be extended to meet, in thoroughgoing 
fashion, both present conditions and 
those of larger measure yet to flow be- 
tween the United States and Europe. 


6 8 Company Express 


Money Orders 


Carriers to All Parts of the World ——--——-- 








As a Friend of THE TRAFFIC WORLD, please Mention the paper in writing to advertisers. 
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——————— 
FULL CREW LAW FIGURES 

The combat in Pennsylvania and New Jersey 

brought on by the attempt of the railroads operat- 

ing in those states to bring about a repeal of the 





full crew laws, shows rather a reversal of form. 
The railroads are appealing to the public for justice 
and the trainmen are making their appeal to the leg- 
islatures. Not so very long ago it was the custom 
for the railroads to make their appeal—sometimes 
by devious ways—to the legislature, while the train- 
men, or anyone else with an interest in the case, 
could either whistle or keep silent. Then there 
came a period when it was good form nearly every- 
where to “soak” 
“soaked” with two-cent fare laws, full crew laws, 


were 





the railroads—and_ they 
and a multitude of other harassing statutes, some 
of them fair and some of them not. Now we seem 
to have come upon a time when there is a disposi- 
tion to look at both sides of a question, and when 
it is not prima facie evidence of crime in a legisla- 
tor to admit that a rich corporation is entitled some- 
times to what it asks—or at least that it is entitled 
to a fair hearing—and that a corporation may not 
only have a soul, but that it may have a stomach in 
danger of emptiness. 

To meet the argument of the trainmen that the 
full crew law operates to reduce the number of 
accidents, the railroads offer statistics compiled by 
the Interstate Commerce Commission, showing 
that for the three-year period to June 30, 1911 (the 
Pennsylvania full crew law became effective July 
19. {911), the number of passengers and employes 
killed in the United States was 10,186, while for 


the three vears since the law became effective the 
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number of killed was 10,372. Therefore, the rail- 
roads argue, extra men on trains do not prevent 
casualties. We do not say they do, but we do not 
find these figures very convincing. There are other 
states than Pennsylvania and merely to show that 
the number killed in the entire United States has 
increased since Pennsylvania enacted a full crew 
law does not go far. Moreover, there may be many 
other reasons why the number of casualties might 
have been expected to increase—or at least not to 
decrease. Qne is the natural increase in traffic, the 
number of accidents, of course, increasing in pro- 
portion to the growth of business. 

The Pennsylvania railroad makes a comparison 
on its own road. In the first half of 1911, before the 
Pennsylvania full crew law was passed, there were 
1,061 killed and injured among trainmen of the 
Pennsylvania railroad, and 100 among passengers. 
In the first half of 1914, while the law was in opera- 
tion, there were 1,715 killed and injured among 
trainmen and 143 among passengers. It will be 
noticed that the increase in accidents to trainmen 
is a little over sixty per cent, while that in accidents 
to passengers is forty-three per cent. Can it be 
that the very increase in the number of trainmen 
brought about by the operation of the law itself 
has caused this disproportionate loss of life among 
the men who advocated the legislation? . No other 
explanation occurs to us. It could hardly be due 
to chance, for figures maintain averages with sur- 
prising regularity. In any case, the figures do not 
prove much except that the more people there are 
riding on trains as passengers or employes, the 
greater will be the number of accidents. 


PARCEL POST MISMANAGEMENT 

\Vhatever may be said of the wisdom, in theory, 
of the government going into the parcel post busi- 
ness, or its fairness, in its methods of operation, to 
the express companies and the railroads, it may 
be admitted that as a business proposition the par- 
cel post has been a failure, or at least has been badly 
mismanaged. No other proof of this is needed than 
the statement by the congressional joint commit- 
tee that has been investigating the postoffice de- 
partment, that it is impossible to determine the cost 
of the parcel post service or the revenue that is de- 
rived from it. Fancy what this government of ours, 
as represented by the Interstate Commerce Com- 
mission, would say to a railroad company that made 
any such statement as that! 


Fancy what our gov- 
ernment, as represented by the new Federal Trade 
Commission, might say to some unfortunate cor- 
poration haled before it on charges of unfair busi- 
ness methods, if that corporation exhibited such in- 
competent and down-at-the-heel methods! 


In this 
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day of extreme regulation, with government over- 
seers for the carriers, the banks and the ordinary 
business man, and with a body in nearly every state 
that guides the destinies of the railroads and other 
utilities, it would seem that it would be the duty, 
as well as the pride, of the statesmen in Washing- 
ton to put their own house in order. It would seem, 
also, that the people would insist that this be done. 
But we are easy-going and easily satisfied ; we glory 
in being bossed without seeming to care by whom 
we are bossed and that the bosses have not the 
ability or the inclination to run the affairs of gov- 
ernment—which are our affairs—with half-way 
business efficiency, though laws for our being bossed 
and regulated in our business of bread-getting mul- 
tiply and cumber the statute books. 

Everybody knows in a general way that the gov- 
ernment is not economically conducted and that 
efficient methods are not employed. This, also in 
a general way, is attributed to politics and we do 
not complain too much or too loud, perhaps be- 
cause we, or someone we know, or someone who is 
related to us, profits, in one way or another, by these 
loose methods. “Jobs,” “patronage,” “pork-bar- 
rel,” “plunder,” “plums,” are all words familiar in 
our vocabulary and that are heard much in the 
mouth of the opposition party; but the opposition 
party always hopes to, and now and then does 
become, the party in power, So it is not well to insist 
too much on real business administration. 

Still, though all this is well known and admitted, 
it is rather startling to learn that it is impossible 
for a congressional committee to find out the cost 
of a particular government service or the revenue 
obtained from it. We assumed that this service, 
like other government activities, was not being effi- 
ciently or economically performed, but ‘we certainly 
did not,suspect that the bookkeeping was so bad 
that no one could tell how much money was being 
squandered. If for no other reason that that there 
was opportunity for jobs for the faithful, we would 
have supposed that there would be some sort of 
accounting system. This has been a grave over- 
sight on the part of those charged with the creation 
and division of plunder. 

We hope those who believe the government 
should own the railroads and the other utilities will 
ponder this little lesson. The case is not isolated 
or peculiar except that there seems to be an ab- 
sence of figures. If there were figures they would 
doubtless show just what other figures have shown 
in other cases. But the absence of figures is an 
aggravation of the knowledge of government in- 
capability and is an added illustration of the utter 
unfitness of this government, as now conducted or 
as likely to be conducted for mhany years to come, 
to take over the operation of what is now conducted 


as private business. It makes too bad a mess of its 
own affairs. One might as well promote to boss 
carpenter an apprentice who had not yet learned 
to drive a nail straight or to drive it at all without 
mashing his finger. 

One might think that an evil in government, 
known, would be cured, but evils such as these will 
never be cured under our political system, because 
our political system is to conduct government ai- 
fairs through politics—and politics knows no such 
thing as efficiency except in the getting of offices 
and jobs. Politics before the election, while the 
jobs are being worked for, promotes extreme effi- 
ciency, but politics after the election, when the jobs 
are being filled, is a very different science. 

When the government has straightened out its 
postal affairs and has learned to conduct them with- 
out scandal and with something like business meth- 
ods; when it can so order that the business of an 
office twenty feet square can be conducted with- 
out a congestion of clerks that ought to bring the 
health officers; and when, in general, it can conduct 
its business of legislation and administration at an 
expense within a hundred million dollars or so a 
year of what it really ought to cost, then the talk 
of government ownership may be listened to with 
a little patience. But as things are now, govern- 
ment ownership is not only to laugh, but to gnash 
one’s teeth. 


CAR SURPLUSES AND SHORTAGES 


Statistical Statement No. 1 of the American Railway 
Association’s Committee on Relations Between Railroads 
gives a summary of freight car surpluses and shortages 
for Feb. 1, 1915, compared to similar figures for Nov. 
1, 1914. The total surplus Feb. 1, 1915, was 227,473; 
Nov. 1, 1914, 172,325; Feb. 1, 1914. 211,960. 

Reports as of Feb. 1, 1915, have been received from 
159 roads, operating 1,854,150 cars, while figures for Nov. 
1, 1914, were furnished by 192 roads operating 2,203,414 
ears. It is therefore held probable that had reports been 
received from the same number of roads in February 
the surplus would have been increased by approximately 
50,000, or to a total of 277,000. 

The greater part of the surplus increase over figures 
of Nov. 1, 1914, is in group 2 (eastern) and consists 
chiefly of coal cars. 

In the surplus grand total this increase is offset to 
some extent by a large reduction in box cars in group 11 
(Canada), due to the failure of two large roads in that 
section to report. 

The total shortage Feb. 1, 1915, was 832; Nov. 1, 1914, 
2,229; Feb. 1, 1914, 2,282. 

The figures showing the surplus and shortage by 
classes of cars follow: 





Classes Surplus Shortage 
WN! “ate tiie Od vie a eee eds 40,553 493 
WN Sits Sy asin cortices tea 16,243 56 
Coal and gondola.......... 133,200 201 
NG ts os Sos eeeteeisl tore 37,497 82 

I 6.50 06 cca eee eed 227,473 832 
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CURRENT TOPICS IN WASHINGTON 


Meeker Case Decision.—The de- 
cision of the United States Supreme 
Court in the Meeker case appears to 
dispose of about all the questions 
pertaining to the effect and weight 
of reparation orders issued by the 
Commission. They are prima facie 
proof of the truth of the facts as- 
serted in the order. To avoid the 
payment of the money as directed by 
a reparation order, a railroad must 
prove to a judge and jury that the findings of fact are 
not true. Justice Vandeventer, who delivered the opinion 
of the court, laid down that proposition without qualifica- 
tion. After a shipper gets an order of reparation, the 
carrier against whom it runs can avoid paying the money 
only by proving that what the Commission found to be 
the facts, are not facts at all. That is to say, they must 
rebut these findings just as if the shipper had brought 
them into court through the testimony of witnesses. The 
court held that the statute does no more than make a 
rule of evidence. That is the position taken by the 
Commission and by W. A. Glasgow, Jr., attorney for Henry 
Meeker, who has been fighting on this proposition for 
more than seven years. He filed his first case in July, 
1907. The railroads said that he was too late, because 
the law was passed in June, 1906, and it fixed one year 
as the time in which to file the claims. They ignored 
the fact that the day after the bill was passed Congress 
adopted a joint resolution putting off its effective date 
for sixty days, from June 28 to August 28. The court 
held that that had the same effect as if the act had 
not been passed until that day in August and that Glas- 
gow had filed his complaint in season. Then they con- 
tended that inasmuch as some of the claims were for 
shipments as far back as 1900, they were barred, because 
the act itself fixes two years. The court, holding with 
the Commission and Glasgow, said that the purpose of 
Congress was to give claimants a year from the time of 
the passage of the act in which to file claims that were 
not barred at the time the act was. passed. As to the 
federal statute of limitations of five years with regard 
to “pains and forfeitures,” the court said that that per- 
tains to punitive, not remedial, matters. As to the six- 
year statute of limitations of Pennsylvania, the court 
points out that it could not operate, because the new uni- 
form rule established by Congress was within six years 
of the time the cause of action accrued in Pennsylvania. 
In other words, even if the two limitations were ever 
applicable, they had not barred the claims when Congress 
made the rule that was to be uniform throughout the 
United States. The court held, however, that the Dis- 
trict Court which gave Meeker judgment for $10,000 as 
a fee for his attorney’s work before the Commission 
was in error; that the fees contemplated were only for 
work in court necessitated by the refusal of the carrier 
or carriers to make reparation. 

Railroad Orders Disappointing.—Comments in the iron 
and steel and lumber trade publications indicate that the 
men in those lines of business are disappointed because 
the orders from the railroads after the five per cent de- 
cision was made, were not larger. They indicate that 
the fact that the decision was not nearly so much of a 
relief as the railroads had asked for, has been generally 
overlooked. Those who were expecting large orders, it 
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is to be inferred, did not grasp the significance of the 
limitation that lake-and-rail rates are to remain as they 
were and that nobody knows just how much of a drag 
that limitation will be upon the volume of all-rail business. 
Railroad men themselves were not in a position to do 
more than guess how much of the traffic would be forced 
to lake-and-rail routes. There is no way of telling how 
much business is being held back so as to get the benefit 
of the lake-and-rail competition, which will begin making 
itself felt in the middle of April. Until traffic men can 
assure those who have the spending of money how the 
limitation will work out, the chances are that orders for 
materials and equipment will be held down to the ab- 
solutely necessary. 


No Revival of Business.—The large exports on ac- 
count of the war do not make a bulge in the operating 
income accounts noticeable to those who look at the 
figures that come out of the Division of Statistics. The 
December figures, covering also the first six months of 
the fiscal year, continue to slide down below those for the 
corresponding months of the preceding year. It cannot 
be truthfully said that any of the figures pertaining to 
operating income show any indications of the revival of 
business referred to in the reports from the Department 
of Commerce and in the newspapers. Business is still 
in the dumps. Apparently wherever there is a gain there 
is a corresponding slump, and the net result is a con- 
tinuance of the depression. The exports may bring money 
into the cash drawers of the railroads, but it merely takes 
the place of some, which a year ago, came from domestic 
shipments. The exports are somewhat higher, though 
only a little, than during the corresponding months of 
1912, but the imports are smaller, so that, while the balance 
of trade is joining the American colors again, the joining 
does not more than overcome the deserting other kind of 
business has been carrying on for just about a year. 


Question Raised by Kansas City Stock Yards Case.— 
“It would be impossible for this defendant to directly 
serve the public.” These words, quoted from the de- 
cision in the Kansas City Stock Yards case, it has been 
suggested in the discussion relating to that case, lays 
down a rule which, if followed to the letter, makes 
it possible, if not necessary, for the Commission to strike 
from its files the tariffs of a number of common carriers, 
if an engine, moving over their tracks to deliver freight 
to a consignee, is not to be deemed the agency of the 
carrier on whose tails it is moving. Whether that is 
or is not a good point, the fact is that the utterance 
has raised the question. If the Union Stock Yards Co. 
made an arrangement with one of the trunk lines for 
the use of its engines to do the work in those yards, 
would it get rid of its obligations as a common carrier, 
forced on it by the Commission and the courts? It 
would not then be directly serving the public, because 
the engines would be the engines of a carrier having 
a road haul and the stock yards company would not 
need to file tariffs to get compensation for the use of 
its tracks. This case, like the tap-line and the industrial 
railways cases, is converting itself into a sheaf of ques- 
tions, the supply of which will probably continue until 
there has been a settlement that will come pretty near 


either forcing an act of Congress defining whose dollars 


may be used in building a common carrier, or compelling 

the Commission to answer only one question, namely, 

“Is the allowance a rebate to a particular industry?” 
A, E. H. 





Tnowgrapn Vepyrigut, Harris and Ewing, Wasnington 





Decisions of Interstate Commerce Commission 


FAILURE TO FURNISH COAL CARS 


CASE NO. 6128 (33 I. C. C., 52-75) 
VULCAN COAL & MINING CO. VS. ILLINOIS CEN- 
TRAL RAILROAD CO. 


CASE NO. 6128 (Sub-No. 1) 
ST. LOUIS-COULTERVILLE COAL CO. VS. SAME. 


CASE NO. 6128 (Sub-No. 2) 
GROOM COAL CO. VS. SAME. 


Submitted April 9, 1914. Decided Jan. 30, 1915. 

Complainants request reparation for damages occasioned by the 
alleged failure of the defendant upon reasonable request to 
furnish cars for the shipment of coal from complainants 
mines; defendant denies the Commission's jurisdiction and 
argues that the question raised is one for the determination 
of the courts; Held: - ; Ls 

1. The question as to the extent to which defendant failed to 
comply with the duty it owed complainants is an admin- 
istrative one, of which the Commission alone can take 
original jurisdiction. : 

2. It is obvious that the absolute refusal of a carrier to furnish 

a shipper cars would be a violation requiring no adminis- 

trative determination and of which the courts could take 

primary jurisdiction, 4 , 

3. Considerations of expediency should have no weight in de- 
ciding whether or not the Commission should assume juris- 
diction. ; 5 Aas 

1. Reference made to cases dealing with the question of priority 
of jurisdiction as between the Commission and the courts. 

5. The assumption of jurisdiction in the present case is_ not 
inconsistent with the mandamus provisions of Section 23 of 
the Act. (B. & O. R. R. Co. vs. Pitcairn Coal Co., 215 
Ut’. S., 481.) 

6. Defendant is not deprived of its rights under the seventh 
amendment to the Constitution. ; 7 , ard 

7. A earrier must do more than provide itself with sufficient 

equipment for the slack period of coal production. ; 

A earrier must assume the burden of explaining or excusing 

its failure to furnish cars. 

9. The question of whether or not the car supply was reason- 
ably adequate at these particular mines and the question 
of the amount of damages, if any, left for a subsequent 
hearing. 


R. W. Ropiequet and Winkleman & Ogle for com- 


tf 


plainants. 
R. V. Fletcher for defendant. 
Report of the Commission. 
MEYER, Commissioner: 

Three complaints are under consideration in this 
case, identical both as to their averments and as to the 
character of proof offered. The complainants operate 
coal mines at Belleville and Coulterville, Ill., on the line 
of defendant's railroad. They allege that during certain 
periods of 1911, 1912 and 1913 defendant failed upon 
request to furnish a reasonably adequate supply of cars 
for the shipment of coal from their mines. We are 
asked to award reparation equal to the loss of profits 
on interstate shipments of coal which would have been 
made had the car supply been reasonable, plus the 
greater cost of mining due to restricted output. The 
complaints as originally drawn included a prayer for 
damages on account of the alleged failure of defendant 
to distribute its available equipment upon a _ non-dis- 
criminatory basis, but upon the argument the issues 


were narrowed to a consideration of the reasonableness 
of the car supply during the periods in question. 

The first question which presents itself is one of 
jurisdiction. In its answer and upon the_hearing and 
argument defendant contends that we are without juris- 
diction to award damages on account of any alleged 
failure on its part to furnish equipment. It is argued 
that this is a question for the determination of the 
courts. 

Section 1 of the Act to regulate commerce, as 
amended June 29, 1906, provides, in part, that— 


i the term ‘‘transportation’’ shall include cars j 
and it shall be the duty of every carrier subject to the pro- 
visions of this Act to provide and furnish such transportation 
upon reasonable request therefor. 


Section 8 of the act provides— 


That in case any common carrier subject to the provisions 
of this Act shall do, cause to be done, or permit to be done, 
any act, matter or thing in this Act prohibited or declared to 
be unlawful, or shall omit to do any act, matter or thing in 
this Act required to be done, such common earrier shall be 
liable to the person or persons injured thereby for the full 
amount of damages sustained in consequence of any such 
violation of the provisions of this Act, together with a reason- 
able counsel or attorney’s fee, to be fixed by the court in 
every case of recovery, which attorney’s fee shall be taxed and 
collected as part of the costs in the case. 

Section 9 of the act provides, in part— 


That any person or persons claiming to be damaged by an) 
ccmmon carrier subject to the provisions of this Act may either 
make complaint to the Commission as hereinafter provided for, 
or may bring suit in his or their own behalf for the recover) 
of the damages for which such common carrier may be liable 
under the provisions of this Act, in any district or circuit court 
cf the United States of competent jurisdiction; but such person 
or persons shall not have the right to .pursue both of said 
remedies, and must in each case elect which one of the two 
methods cf procedure herein provided for he or they will adopt. 

Section 13 of the act gives the Commission juris- 
diction upon complaint of anything done or omitted to 
be done in contravention of the provisions of the act 
by any common carrier subject to its provisions, and, in 
the event of a failure of the carrier to satisfy the com- 
plaint, provides for investigation by the Commission. In 
the case of an investigation it is by section 14 of the 
act made the duty of the Commission to state its con- 
clusions in writing, together with its decision, order 
or requirement in the premises, and, in case damages 
are awarded, the findings of fact on which the award 


is made. 


Although it is recognized by defendant that the pro- 
visions of section 1 of the act above referred to spe- 
cifically impose upon carriers the duty to furnish cars 
for interstate traffic upon reasonable requests therefor, 
it is argued that it does not necessarily follow that this 
Commission has jurisdiction to award damages conse- 
quent upon a carrier’s failure. to perform this duty. 
Attention is called to several sections of the act regu 
lating matters which it is asserted must obviously be 
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committed to the courts. Thus, by section 20 it is made 
the duty of each railroad company to issue a bill of 
jading, and it is provided that the initial carrier shall 
be responsible for all damages even though they be 
caused by a connecting carrier. By section 23 jurisdic- 
tion is conferred upon the courts of the United States 
to entertain petitions for writs of mandamus to compei 
common carriers to move and transport traffic and to 
furnish cars. _Other provisions of the act provide for 
criminal prosecution, and it is submitted that this Com- 
mission would not sit as a criminal court to decide 
whether the act has been violated and to impose punish- 
ment therefor. It is argued that these provisions of the 
act indicate that some things therein contained are for 
the Commission to decide, and other matters are left 
to the courts. ’ 

Based on the decision of the Supreme Court in T. & 
P. Ry. Co. vs. Abilene Cotton Oil Co., 204 U. S., 4265, 
defendant contends that if the Commission has _ juris- 
diction in a case of this sort, the courts have not, and 
conversely, if the courts have jurisdiction the Commis- 
sion has not. It claims that in this decision the Supreme 
Court has read out of section 9 of the act that provision 
which gives any person claiming to be injured by any 
common carrier subject to the provisions of the act the 
election either to bring his complaint before the Com- 
mission or to bring suit in a court of competent juris- 
diction. Consequently, it is argued that when the com- 
plainant in this case asks for an order of reparation at 
the hands of the Commission it is a denial of the juris- 
diction of the court. In further support of this position 
defendant calls attention to B. & O. R. R. Co. vs. Pit- 
cairn Coal Co., 215 U. S., 481; P. R. R. Co. vs. Inter- 
national Coal Mining Co., 230 U. S., 184; Morrisdale 
Coal Co. vs. P. R. R. Co., 230 U. S., 304; S. Ry. Co. vs. 
Reid, 222 U. S., 424; and Mitchell Coal Co. vs. P. R. R. 
Co., 230 U. S., 247. These cases will be discussed in 
detail later on. Defendant argues that suits for dam- 
ages on account of failure to furnish cars are among the 
matters mentioned in the Act to regulate commerce with 
which the Commission is not called upon directly to 
deal, and jurisdiction in regard to which is obviously 
conferred upon the courts. 

It is further contended that, under the seventh 
amendment to the federal constitution the question here 
under consideration requires a jury trial, of which de- 
fendant will be deprived should the Commission assume 
jurisdiction. 

It is urged that the Commission has not heretofore 
entertained the view that it has jurisdiction in contro- 
versies of this character. Defendant calls attention to 
the following conference rulings and decisions wherein 
We have refused to take jurisdiction in situations which 
defendant alleges are analogous to the one presented in 
the present case: Conference Rulings Nos. 127, 296, 
317 and 384; Council vs. W. & A. R. R. Co.,, 11. C. C., 
339; New Orleans Cotton Exchange vs. I. C. R. R. Co., 
31. C. C., 534; Loud vs. S. C.'R. R. Co. 5 I. C. C., 529; 
Duncan vs. A., T. & 8S. F. R. B.. Co., 6 I. C. 'C., 85; Jones 
vs. St. L. & & F: R. R. Co., 18 LC. C., 144; Blame & 
Co. vs. Wells, Fargo & Co., 15 I. C. C., 53 (The Traffic 
World, Jan. 30, 1909, p. 137); Royal Brewing Co. vs. 
Adams Express Co., 15 I. C. C., 255 (The Traffic World, 
Feb. 20, 1909, p. .225); Joynes vs. P. R. R. Co., 17 I. C. 
C., 361 (The Traffic World, Jan. 15, 1910, p. 58); Hills- 
dale Coal & Coke Co. vs. P. R. R. Co., 19 I. C. C., 356 
(The Traffic World, Sept. 3, 1910, p. 352); Ponchatoula 
Farmers’ Asso. vs. I. C. R. R. Co., 19 I. C. C., 513 (The 





Traffic World, Dec. 3, 1910, p. 817); Buffalo Hardwood 
Lumber Co. vs. B. & O. S. W. R. R. Co, 21 LC. C, 
536 (The Traffic World, Nov. 18, 1911, p. 845); and Rich- 
mond-Eureka Mining Co. vs. E. N. Ry. Co., 29 I. C. C., 
62 (The Traffic World, Jan. 31, 1914, p. 215). 

Attention is also called to the decision of the United 
States Circuit Court for the western district of Missouri 
in Danciger vs. Wells, Fargo & Co., 154 Fed., 379, and 
to the decision of the Supreme Court of the United 
States in L. & N. R. R. Co. vs. Cook Brewing Co., 223 
U. S.,.70, as holding, according to defendant’s interpre- 
tation of these opinions, that .the Commission has no 
jurisdiction to award damages in case shipments have 
been refused by a carrier. It is argued that there can 
be no distinction in principle between the refusal on 
the part of a carrier to accept shipments and the failure 
on the part of the same carrier to furnish needed equip- 
ment. These cases will also be given consideration later 
on. Defendant states that numerous cases of the failure 
of carriers to furnish cars have been entertained by the 
courts, and that the causes have proceeded to judgment 
without any point having been made as to the necessity 
of prerequisite action by,the Commission. If such action 
by the Commission be necessary, it is alleged that A 
large number of cases now before the courts are not 
properly there. 

Reverting again to section 23 of the act and its 
bearing. upon the present case, the question is asked 
how the theory that the determination of the legal suffi- 
ciency of the car supply must be primarily submitted to 
the Commission can be reconciled with the provisions of 
section 23, which commit to the courts the right to issue 
writs of mandamus to compel carriers to move traffic 
and furnish cars. It is argued that whether the suit 
be for mandamus under section 23 or whether it be for 
damages, as in the instant case, the question in both 
cases must be to find out whether the car supply was 
legally sufficient. 

A further contention made by defendant is that as 
a matter of expediency this Commission should not take 
jurisdiction of such matters as those herein involved. 
Defendant fears that if complaints of this character are 
recognized by the Commission it will be seriously handi- 
capped by lack of time to devote to important questions 
clearly committed to it by the provisions of the act. 

The leading case on the question of priority of juris- 
diction as between the Commission and the courts ‘s 
T. & P. Ry. Co. vs. Abilene Cotton Oil Co., 204 U. S., 
426. In that case suit was brought in a state court to 
recover damages consequent upon the exaction by the 
defendant carrier, on an interstate shipment, of an 
alleged unreasonable rate. The rate charged was stated 
in a schedule duly filed and published in accordance with 
the Act to regulate commerce. This Commission had 
never passed on its legality. The Supreme Court refused 
to construe the act as conferring any right to recover 
damages for unreasonable charges prior to a finding by 
the Commission. On pages 440 and 441 of the opinion 
in the Abilene case the court said— 


. . . if it be that the standard of rates fixed in the mode 
provided .by the statute could be treated on the complaint of a 
shipper by a court and jury as unreasonable, without reference 
to prior action by the Commission, finding the established rate 
to be unreasonable and ordering the carrier to desist in the 
future from violating the Act, it would come to pass that a 
shipper might obtain relief upon the basis that the established 
rate was unreasonable, in the opinion of a court and jury, and 
thus such shipper would receive a preference or discrimination 
not enjoyed by those against whom the schedule of rates was 
continued to be enforced. .. . For if, without previous 
action by the Commission, power might be exerted by courts 
and juries generally to determine the reasonableness of an 
established rate, it would follow that unless all courts reached 
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‘ ; 
an identical conclusion a uniform standard of rates in the 
future would be impossible, as the standard would fluctuate 
and vary, dependent upon the divergent conclusions reached as 
to reasonableness by the various courts called upon to consider 
the subject as an original question. Indeed, the recognition of 
such a right is wholly inconsistent with the administrative 
power conferred upon the Commission and with the duty, which 
the statute casts upon that body, of seeing to it that the stat- 
utory requirement as to uniformity and equality of rates is 
observed. Equally obvious is it that the existence of such a 
power in the courts, independent of prior action by the Com- 
mission, would lead to favoritism, to the enforcement of one 
rate in one jurisdiction and a different one in another, would 
destroy the prohibitions against preferences and discrimination 
and afford, moreover, a ready means by which, through col- 
lusive proceedings, the wrongs which the statute was intended 
to remedy could be successfully inflicted. 


On pages 441 and 442, the effect of section 9 of the 
act is thus defined 


Nor is there merit in the contention that Section 9 of the 
Act compels to the conclusion that it was the purpose of Con- 
gress to confer power upon courts primarily to relieve from the 
duty of enforcing the established rate by finding that the same 
as to a particular person or corporation was so unreasonable as 
to justify an award of damages. Twue it is that the general 
terms of the section when taken alone might sanction such a 
conclusion, but when the provision of that section is read in 
connection with the context of the Act and in the light of the 
considerations which we have enumerated we think the broad 
construction contended for is not admissible. And this becomes 
particularly cogent when it is observed that the power of the 
courts to award damages to those claiming to have been 
injured, as provided in the section, contemplates only a decree 
in favor of the individual complainant, redressing the particular 
wrong asserted to have been done, and does not embrace the 
power to direct the carrier to abstain in the future from 
similar violations of the Act—in other words, to command a 
correction of the established schedules—which power, as we 
have shown, is conferred by the Act upon the Commission in 
express terms. In other words, we think that it inevitably 
fottows from the context of the Act that the independent right 
of an individual originally to maintain actions in courts to 
obtain pecuniary redress for violations of the Act conferred by 
the ninth section must be confined to redress of such wrongs 
as can, consistently with the context of the Act, be redressed 
by courts without previous action by the Commission, and, 
therefore, does not imply the power in a court to primarily hear 
complaints concerning wrongs of the character of the one here 
complained of. Although an established schedule of rates may 
have been altered by a carrier voluntarily or as the result of 
the enforcement of an order of the Commission to desist from 
violating the law, rendered in accordance with the provisions 
of the statute, it may not be doubted that the power of the 
Commission would nevertheless extend to hearing legal com- 
plaints of and awarding reparation to individuals for wrongs 
unlawfully suffered from the application of the unreasonable 
schedule during the period when such schedule was in force. 


This case was followed by B. & O. R. R. Co. vs. 
Pitcairn Coal Co., 215 U. S., 481. In that case the coal 
company filed a petition of mandamus in the federal 
courts, under section 23 of the act, to prevent an alleged 
discrimination in the distribution of coal cars pursuant 
to a regulation of the defendant carrier. The petition 
was dismissed because the matter had not been first 
submitted to this Commission. On pages 493 and 494 
of its opinion the Supreme Court said: 


The controversy is controlled by the considerations which 
governed the ruling in Texas & Pacific Ry. Co. vs. Abilene 
Cotton Oil Co., 204 U. S., 426. The ruling there made 
dealt with the provisions of the act as they existed prior to the 
amendments adopted in 1906, and when those amendments are 
considered they render, if possible, more imperative the con- 
struction given to the Act by that ruling, since, by Section 15, 
as enacted by the amendment of June 29, 1906, the Commission 
is empowered, indeed it is made its duty, in disposing of a 
complaint, not only to determine the legality of the practice 
alleged to give rise to an unjust preference or undue discrimi- 
nation, and to forbid the same, but, moreover, to direct the 
practice to be followed as to such subject for a future period, 
not exceeding two years, with power in the Commission, if it 
finds reason to do so, to suspend, modify or set ‘aside the same, 
the order, however, to become operative without judicial action, 


On pages 497 and 498 the court said: 


The court below deemed that it was its duty to award to 
the coal company the relief by mandamus which was prayed, 
upon the theory that Section 23 of the Act to regulate com- 
merce rendered it imperative to do so, this conclusion being 
specially based upon the provision of that section authorizing 
the remedy of mandamus to compel carriers ‘‘to furnish cars or 
other facilities for transportation for the party applying for 
the writ.”’ ae 

That it is not necessary to point out that there is ample 
scope for giving effect to and applying the remedy embraced 
in Section 23, if that section be construed in harmony with the 
Act of which it forms a part, and not as destructive of one 
of the main purposes of the Act, is, we think, obvious. It is 
to be observed that the section, besides empowering the use of 
the writ of mandamus to compel the furnishing of cars and 
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other facilities for transportation, also authorizes the use of 
that writ for the purpose of compelling the movement of traffic 
“at the same rates as are charged, or upon terms or conditions 
as favorable as those given by said common carrier for like 
traffic under similar conditions to any other shipper.’’ As it 
was settled in the Abilene case that the right to question in 
the courts the rates established in accordance with the Act 
to regulate commerce without previous resort, by complaint, 
to the Commission, in order to determine their unreasonable- 
ness, would be destructive of the Act, and therefore was not 
permissible, that ruling is equally applicable to the provision as 
to furnishing cars contained in Section 23, which is here relied 
upon. 


After calling attention to the fact that mandamus 
provisions of section 23 of the act were added in 1889, 
the court said, pages 499 and 500: 


It being demonstrable, as we have seen, that to give to 
Section 23 the broad meaning which the court below affixed to 
it would be to destroy or render inefficacious the remedial pur- 
poses of the amendments enacted in 1906, it must follow that 
such construction cannot be adopted, since to do so would 
compel us to hold that the wide and far-reaching remedies 
created by the amendments of 1906 were, in effect, destroyed 
by the narrower remedial processes which had been previously 
enacted in 1889. This conclusion being in reason impossible, it 
must follow that, construing the provisions of Section 23 in the 
light of and in harmony with the amendments adopted in 
1906, the remedy afforded by that section, in the cases which 
it embraces, must be limited either to the performance of 
duties which are so plain and so independent of previous ad- 
ministrative action of the Commission as not to require a pre- 
requisite exertion of power by that body, or to compelling the 
performance of duties which plainly arise from the obligator) 
force which the statute attaches to orders of ‘the Commission, 
rendered within the lawful scope of its authority, until such 


‘orders are set aside by the Commission or enjoined by the 


courts. 

In connection with the above quotation it should b°2 
stated that the provision of section 1 of the act whereby 
carriers are required to furnish cars upon reasonable 
request therefor, was inserted in the act by the amend- 
ment of 1906. 

In Robinson vs. B. & O. R. R. Co., 222 U. S., 506, 
the defendant railroad had charged 50 cents more per 
ton for a shipment of coal loaded from a wagon than 
from a tipple. Complainant shipped coal which was 
loaded from wagons and alleging undue discrimination 
sued in a state court to recover as damages the excess 
paid over and above the rate for coal loaded from 4 
tipple. But as the rate was part of a filed and published 
schedule, and the Commission had not acted in the 
premises, it was held that the doctrine of the Abilene 
case applied and the action did not lie. 


In United States vs. Pacific & Arctic Co., 228 U. S., 
87, there was under consideration an indictment againsi 
the defendant railroad and three steamship companies 
alleging unlawful and unjust discrimination in the trans 
portation of passengers and freight, in violation of the 
Act to regulate commerce. It was charged that the de- 
fendants had entered into joint traffic arrangements for 
through routes and joint rates from Seattle, Wash., to 
interior Alaska points with certain steamship lines oper- 
ating from Seattle to Skagway, Alaska, but had refused 
without cause or excuse to join with the Humboldt Co. 
in like joint traffic arrangements. Although this was a 
criminal indictment, it was held that the courts lacked 
jurisdiction to entertain the questions involved, until the 
alleged discrimination had been passed upon by this 
Commission. On pages 106, 107 and 108 of the opinion 
the following language is used: 


. . . The district court, as we have seen, decided that 
the conduct of the defendants was not subject to judicial re- 
view in a criminal or civil case until it had been submitted to 
and passed upon by the Interstate Commerce Commission. The 
government attacks the conclusion with arguments of great 
strength and contends that it makes the Commission not only 
the judges of the civil relief that private shippers may be given 
against the carriers by the interstate commerce Act, but gives 
the Commission the control and practical determination of the 
criminal provisions of the law. The argument, in effect, is that 
the conclusion of the district court confounds the civil and 
criminal remedies of the law, the private injury and the public 
injury, resulting from the violation of its provisions. And who, 
it is asked, will initiate the criminal proceeding and by what 
proof will it be supported? What degree of proof is to be ac- 
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corded to the finding of the Commission—presumptive or con- 
elusive? If neither, it is argued, ‘“‘it would be a senseless thing 
to regard such a finding as a condition precedent of the United 
States to indict.’ If, it is asked further, the finding of the 
Commission is to have either prima facie or conclusive effect, 
against whom is it to have such effect? If against a defendant, 
what becomes of the sixth amendment of the constitution? The 
argument of the government is cast in a series of questions 
which end in the final answer, as it is contended, that under 
the decision of the district court the Interstate Commerce Com- 
mission ‘‘becomes practically the court of final criminal juris- 
diction.”’ 

The contentions of the government would be formidable 
indeed if the interstate commerce act was entirely criminal. 
But it is more regulatory and administrative than criminal. It 
has, it is true, a criminal provision against violations of its 
requirements, but some of its requirements may well depend 
upon the exercise of the administrative power of the Com- 
mission. This view avoids the consequences depicted by the 
government, It keeps separate the civil and criminal remedies 
of the Act, each to be exercised in its proper circumstances. 
It makes the interstate commerce act what it was intended to 
be and defined to be in the cases cited by the district court, 
to-wit: Texas & Pacific Ry. Co. vs. Abilene Cotton Oil Co. and 
Baltimore & Ohio Railroad Co. vs. Pitcairn Coal Co., supra. 
And it would in our judgment bé an erroneous view to take 
that the great problems which the Act was intended to solve 
and the great purposes it was intended to effect should be con- 
sidered of less consequence than the facility which should be 
given to some particular remedy, civil or criminal. We need 
not extend the discussion. The purpose of the interstate com- 
merce act to establish a tribunal to determine the relation of 
ecmmunities, shippers and carriers and their respective rights 
and obligations dependent upon the Act has been demonstrated 
by the cited cases, and also the sufficiency of its powers to deal 
with the circumstances set forth in the indictment. 


P. R. R. Co. vs. International Coal Co., 230 U. S., 184, 
presented the following situation: On April 1, 1889, de- 
fendant increased its rates on coal from the Clearfield 
district. However, for the purpose of saving shippers 
against loss, it made a difference between what is called 
“free coal” and “contract coal.” Under this practice, 
where coal had been sold for future delivery, the carrier 
collected the published rate, but rebated the difference 
between it and the lower rate in force when the contract 
of sale had been made. Plaintiff had no contracts over- 
lapping April 1, 1889, and claiming to have been dam- 
aged, brought suit in a federal court. It was argued that 
the court had no power to adjudicate the administrative 
question as to whether a carrier could make a difference 
in rate between shipments of free and contract coal. 
The court, however, held contrary to this contention. On 
pages 196 and 197 of the opinion the following language 
is used: 


Under the statute there are many acts of the carrier which 
are lawful or unlawful according as they are reasonable or 
unreasonable, just or unjust. The determination of such issues 
involves a comparison of rate with service, and calls for an 
exercise of the discretion of the administrative and rate-regu- 
lating body. For the reasonableness of rates and the permis- 
sible discrimination based upon difference in conditions are not 
matters of law. So far as the determination depends upon 
facts, no jurisdiction to pass upon the administrative questions 
involved has been conferred upon the courts. That power has 
been vested in a single body so as to secure uniformity and to 
prevent the varying and cometimes conflicting results that 


would flow from the different views of the same facts that 
might be taken by different tribunals. 

None of these considerations, however, operates to defeat 
the court’s jurisdiction in the present case. For even if a dif- 
ference in rates could be made between free and contract coal, 
none was made in the only way in which it could have been 
lawfully done. The published tariffs made no distinction be- 
tween contract coal and free coal, but named one rate for all 
alike. That being true, only that single rate could be charged. 
When collected, it was unlawful, under any pretense or for 


any cause, however equitable or liberal, to pay a part back to 
one shipper or to every shipper. The statute required the 


carrier to abide absolutely by the tariff. It did not permit the 
company to decide that it had charged too much and then 
make a corresponding rebate; nor could it claim that it had 
charged too little and insist upon a larger sum being paid by 
the shipper. February 4, 1887, 24 Stat., 379, c. 104, section 2; 
March 2, 1889, 25 Stat., 855, c. 382, section 6. Armour ‘Co. vs. 
United States, 209 U. S., 56, 83. The tariff, so long as it was 
of force, was, in this respect, to be treated as though it had 
been a statute, binding as such upon railroad and shipper 
alik« If, as a fact, the rates were unreasonable the shipper 
Was nevertheless bound to pay and the carrier to retain what 
had heen paid, leaving, however, to the former the right to 
ap] to the Commission for reparation. 

i view of this imperative obligation to charge, collect and 
retain the sum named in the tariff, there was no call for the 
exer ise of the rate-regulating discretion of the administrative 
box to decide whether the carrier could make a difference in 
rates between free and contract coal. For whether it could do 
So not, the refund of any part of the tariff rate collected was 


unin vful. Tt could not have been legalized by any proof, nor 
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could the Commission by any order have made it valid. The 
rebate being unlawful it was a matter where the court, without 
administrative ruling or reparation order, could apply the fixed 
law to the established fact that the carrier had charged all 
shippers the published or tariff rate and refunded a part to a 
particular class. This departure from the published tariff was 
forbidden, and section 8, 24 Stat., 382, expressly provided that 
any carrier doing any act prohibited by the statute should be 
‘liable to the person injured thereby for the full amount of 
damages sustained in consequence of any such violation, to- 
gether with reasonable attorney’s fees.’’ 


In Mitchell Coal & Coke Co. vs. P. R. R. Co., 230 
U. S., 247, the coal company sued in the federal courts 
for damage suffered because of the payment of rebates 
to other coal companies in the same field. The pub- 
lished tariff named the rate from station to destination, 
but it was usually construed to include the haul from 
the mines within the district to the station and was so 
applied upon all the shipments made by the plaintiff 
and its competitors. The defendant had paid to com- 
plainant’s competitors so-called trackage or lateral allow- 
ances as compensation for hauling cars from their mines 
to the station. Defendant sought to justify the allow- 
ance, contending that because of dissimilar conditions it 
could itself haul plaintiff’s cars from the mines but could 
not do so economically for the other mine operators. 
The Supreme Court held that whether or not the allow- 
ance was proper was an administrative question for this 
Commission to pass upon, and that hence the action did 
not lie, and on page 255 of its opinion said: 


But these claims of the parties emphasize the fact that 
there are two classes of acts which may form the basis of a 
suit for damages. In one the legal quality of the practice 
complained of may not be definitely fixed by the statute so 
that an allowance, otherwise permissible, is lawful or unlawful, 
according as it is reasonable or unreasonable. But to determine 
that question involves a consideration and comparison of many 
and various facts and calls for the exercise of the discretion 
of the rate-regulating tribunal. The courts have not been 
given jurisdiction to fix rates or practices in direct proceedings, 
nor can they do so collaterally during the progress of a lawsuit 
when the action is based on the claim that unreasonable allow- 
ances have been paid. If the decision of such questions was 
committed to different courts with different juries the results 
would not only vary in degree but might often be opposite in 
character to the destruction of the uniformity in. rate and 
practice which was the cardinal object of the statute. 


On pages 256 and 257: 


It is argued that this conclusion ignores sections 9 and 22, 
which give the shipper the option of suing in the courts or 
applying to the Commission. The same argument was made 
and answered in the Abilene case by showing that to permit 
suits based on the charge that a particular practice was un- 
reasonable, without previous action by the Commission, would 
repeal the many provisions of the statute requiring uniformity 
and equality. For, manifestly, such uniformity and equality 
cannot be secured by separate suits before separate tribunals 
involving the reasonableness of a rate or practice. The evi- 
dence might vary, and, of course, the verdicts would vary, with 
the result that one shipper would succeed before one jury and 
another fail before a different jury, where the reasonableness 
of the same practice was involved. Manifestly, different ver- 
dicts would occasion inequality between the two shippers, and 
it is equally manifest that if the Commission had made one 
order of which both could avail themselves, there would have 
been one finding, of which one, two or a score of shippers could 
equally avail themselves. The claim that this conclusion nul- 
lifies section 9 is concretely answered by the fact that the 
court has just decided to the contrary in Pennsylvania R. R. 
vs. International Coal Co. There the carrier insisted that a 
suit for damages, occasioned by rebating, could not be main- 
tained without preliminary action by the Commission. This 
contention was overruled, and it was held that, for doing an act 
prohibited by the statute, the injured party might sue the 
carrier without previous action by the Commission, because the 
courts could apply the law prohibiting a departure from the 
tariff to the facts of the case. But where the suit is based 
upon reasonable charges or unreasonable practices, there is no 
law fixing what is unreasonable and therefore prohibited. In 
such cases the whole scope of the statute shows that it was 
intended that the Commission and not the courts should pass 
upon that administrative question. When such order is made 
it is as though the law for that particular practice had been 
fixed, and the courts could then apply that order, not to one 
case, but to every case—thereby giving every shipper equal 
rights and .preserving uniformity of practice. Section 9 gives 
the plaintiff the option of going before the Commission or the 
courts for damages occasioned by a violation of the statute. 
But since the Commission is charged with the duty of determin- 
ing whether the practice was so unreasonable as to be a viola- 
tion of the law, the plaintiff must. as a condition to his right to 
succeed, produce an order from the Commission that the prac- 
tice or the rate was thus unreasonable and therefore illegal 
and prohibited. 
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On pages 258, 259 and 260: 


In considering the administrative questions as to reason- 
ableness, the elements of the problem are the same, whether 
they involve the validity of obsolete allowances, discarded tar- 
iffs, or current rates and practices. In both classes of cases 
there is a call for the exercise of the rate-regulating discretion 
and the same necessity for having the matter settled by a 
single tribunal. 

As to past and present practices for allowances, the Com- 
mission has the same power and there is the same necessity to 
take preliminary action. This was recognized in Texas, etc., 
Ry. vs. Abilene Co., 204 U. S., 426, where, after considering sec- 
tions 8 and 22, relating to jurisdiction and the statutory and 
common law remedy, it was said that although a railroad might 
alter its rates voluntarily or in obedience to an order of the 
Commission, yet it can ‘‘not be doubted that the power of the 
Commission would nevertheless extend to hearing legal com- 
plaints of and awarding reparation to individuals for wrongs 
unlawfully suffered from the application of the unreasonable 
schedule during the period when such schedule was in force.” 

In Morrisdale Coal Co. vs. P. R. R. Co., 230 U. S., 
304, the matter complained of as undue discrimination 
was a long-abandoned method of coal car distribution 
which operated to the alleged injury of the complaining 
coal company. Here, too, the courts held that a prior 
finding by the Commission that the practice was unrea- 
sonable was essential to the cause of action. On page 
313 of the opinion the court said: 


. the question as to the reasonableness of a rule of 
car distribution is administrative in its character and calls for 
the exercise of the powers and discretion conferred by Congress 
upon the Commission, It was distinctly so ruled in the Pitcairn 
case, 215 U. S., 481, and in I. C. C. vs. Illinois Central, 215 U. S., 
452. Those cases involve a consideration of the power of the 
Commission over the distribution of cars and held that the 
courts could not by mandamus compel it to make a rule, nor 
by injunction restrain the enforcement of one it had promul- 
gated. If in those direct proceedings the courts could not pass 
upon the question of reasonableness of a method of allotting 
cars, neither can it do so as an incident to an action for dam- 
ages, 


In view of the decision in the Abilene, Pitcairn and Robin- 
son cases, it is unnecessary again to discuss the statute or do 
more than.say that in this case the plaintiff was not entitled 
to maintain its action without producing an order of the Com- 
mission that the rule adopted by the Pennsylvania R. R. was 
unreasonable. 


Because of the importance of the subject, we have 
quoted at length the statements of the Supreme Court of 
the United States on the question of priority of juris- 
diction as between the Commission and the courts. We 
will now consider their bearing upon defendant’s conten- 
tions. A careful examination of the language used by 
the Supreme Court shows that it has nowhere declared 
that there can be no concurrent jurisdiction of the Com- 
mission and the courts. True, it has been stated that 
section 9 must be read in the light of the remainder of 
the act and cannot be so interpreted as to defeat the 
purposes of the act. For that reason it was held that 
certain questions may not be brought before the courts 
for adjudication without a prior determination by this 
Commission. The fallacy of defendant’s reasoning be- 
comes evident when we consider the reasons assigned 
by the court for not assuming original jurisdiction of 
administrative questions. In the Abilene case the couri 
said that an interpretation of the act which would allow 
a shipper to obtain relief upon the basis that the estah- 
lished rate was unreasonable in the opinion of a court 
and jury would “destroy the prohibition against prefer- 
ence and discrimination;’” and would make it impossible 
to maintain “a uniform standard of rates.” In other 
words, an opposite holding would have accomplished the 
very thing which the Act to regulate commerce was in- 
tended to prevent. Can it be argued that if the Com- 
mission assumed jurisdiction in the present case the 
accomplishment of the objects and purposes of the act 
would be endangered? It is obvious that such a conten- 
tion cannot be made. In the Mitchell case it is defi- 


nitely stated that “section 9 gives the plaintiff the option’ 
of going before the Commission or the courts for dam- 
ages occasioned by a violation of the statute.” 


The only 
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exception made in any instance is that necessitated 
the prior adjudication by the Commission of an admin 
istrative question. 

Furthermore, one cannot escape the conclusion that 
the question as to the extent to which defendant failed 
to comply with the duty it owed complainants to fur- 
nish cars upon reasonable request -therefor is an admin- 
istrative one of which the Commission alone can take 
original jurisdiction. This must be true unless it be the 
carrier’s absolute duty to furnish cars at all times to the 
full extent of the shipper’s demands. Only then would 
this complaint present a question like that considered 
in P. R. R. Co. vs. International Coal Co., supra. It may 
be that after the determination by the Commission of 
the number of cars which the defendant should have 
furnished and of the times when it should have furnished 
them the courts would have concurrent jurisdiction with 
the Commission of the ascertainment of the damages suf- 
fered by complainants by reason of defendant’s failure 
to perform that duty. However, it is not a carrier’: 
duty to. furnish all cars demanded at all times. In sub- 
stance section 1 provides that upon reasonable request 
it shall be the duty of every carrier to furnish cars. By 
virtue of these requirements it becomes the carrier’s 
duty to maintain a reasonably adequate car supply, and 
the question of what is a reasonably adequate car supply 
is just as much an administrative one as the question of 
what is a reasonable rate. The legal sufficiency of de- 
fendant’s car supply cannot be definitely fixed by the 
statute. It is a question which, using the language of 
the court in the Mitchell case, “involves a consideration 
and comparison of many and various facts and calls for 
the exercise of the discretion of” this tribunal. 

It does not necessarily follow, however, that every 
case jnvolving car supply must come first before this 
Commission. It is obvious that if a carrier should abso- 
lutely refuse to furnish a shipper cars under any cir- 
cumstances that would be a violation requiring no ad- 
ministrative determination, and the courts could take 
primary justisdiction. It would be analogous to the 
situation presented in P. R. R. Co. vs. International Coal 
Co., supra, or Danciger vs. Wells, Fargo & Co., supra, 
and L. & N. R. R. Co. vs. Cook Brg. Co., supra, to which 
defendant referred in its argument. In the latter case 
it was held to be unnecessary under the rule in the 
Abilene case for a shipper, who had been refused trans: 
portation of liquor into dry territory because of the 
alleged prohibition of a state statute, to go to the Com- 
mission before suing for a mandatory injunction to com: 
pel such service. 

A large number of the cases now before the courts 
involving the adequacy of carriers’ car supply, and which 
defendant contends must be held to be improperly be 
fore the courts should the Commission have jurisdiction 
in the present case, are undoubtedly cases of the sort 
referred to in the preceding paragraph. So, also, cases 
involving the adequacy of car supply for intrastate ship- 
ments are obviously within the jurisdiction of state 
tribunals. 

The distinction between a case involving car supply 
of which this Commission has primary jurisdiction and 
a case which may be brought before the courts withoul 
a prior determination by the Commission is clearly 
stated in United States vs. L. & N. R. R. Co., 195 Fed, 
88. In that case the United States Commerce Court was 
petitioned for a writ of mandamus commanding defend 
ants to transport coal over the through routes and at 
the joint rates which had been established by them. It 
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appears that there had been a-controversy of long stand- 
ing between defendants as to which carrier should fur. 
nish cars for loading at the mines of the petitioners. 
The court held: 


This court has no jurisdiction to consider the question of 
car distribution in advance of some action by the Interstate 
Commerce Commission or to determine how many cars the 
Southern Ry. shall furnish or how many the Louisville & Nash- 
ville R. R. shall furnish for the transportation of the petition- 
ers’ coal. It is believed, however, that this court has the un- 
doubted jurisdiction upon the facts presented by the record 
to issue a writ or writs of mandamus directed to these common 
carriers, commanding them that, so long as they establish and 
maintain through routes and joint rates to southeastern terri- 
tory, they shall move and transport in interstate commerce the 
coals of the petitioners when tendered in such reasonable quan- 
ties as may be determined either by agreement with the car- 
riers or by the Interstate Commerce Commission if they cannot 
agree. 

Another decision of the Supreme Court of the United 
States which involves a question of car supply is C., R. 
I. & P. Ry. Co. vs. Hardwick Elevator Co., 226 U. S., 
426. In that case the court had under consideration the 
validity of a Minnesota statute which, among other 
things, undertook to penalize carriers in the sum of one 
dollar per car per day for failing to supply cars upon 
demand. The Supreme Court held that Congress had 
legislated upon the subject of furnishing cars and that 
state regulations, in so far as they applied to interstate 
shipments, must yield to the supreme power conferred 
upon Commerce by the commerce clause of the federal 
constitution. Upon pages 434 and 435 of the opinion, 
after referring to the provisions of section 1 of the act 
requiring carriers to furnish cars upon reasonable re- 
quest therefor, the court said: 


Not only is there then a specific duty imposed to furnish 
cars for interstate traffic upon reasonable request therefor, but 
other applicable sections of the Act to regulate commerce give 
remedies for the violation of that duty. Thus, by Section §, is 
it provided “That in case any common carrier subject to the 
provisions of this Act . | shall omit to do any act, matter 
or thing in this Act required to be done, such common carrier 
shall be liable to the person or persons injured thereby for the 
full amount of damage sustained in consequence of any such 
violation of the provisions of this Act, together with a reason- 
able counsel or attorney’s fee, to be fixed by the court in every 
case of recovery, which attorney’s fee shall be taxed and col- 
lected as part of the costs in the case.’’ Further, by Section 9, 
an election is given to either make complaint to the Interstate 
Commerce Commission or to bring, in a designated court, an 
action for the recovery of damages, and by Section 10 it is 
made a criminal offense for an employe of a corporation carrier 
to ‘“‘willfully omit or fail to do any act, matter or thing in this 
Act required to be done.’”’ 

Although the question was not directly involved, it 
should be noted that the court states definitely that 
upon a ecarrier’s failure to furnish cars for interstate 
traffic upon reasonable request therefor, an election is 
given, under section 9 of the act, either to make com- 
plaint to the Interstate Commerce Commission or to 
bring in a designated court an action for the recovery f 
damages. 

Defendant has also called attention to certain rulings 
of this Commission in situations alleged to be analogous 
to the present one, which, it is alleged, are inconsistent 
With the assumption of jurisdiction in the present case. 
Some of these rulings, such as the refusal of the Com- 
mission to take jurisdiction to award damages for failure 
to deliver telegrams or for delay in shipments, clearly 
involve duties imposed on the carriers by the common 
law, which are not referred to in the Act to regulate 


commerce. 


In Huerfano Coal Co. vs. C. & S. E. R. R. Co., 28 
I. ©. C., 502, 506, the Commission used the following 
language: 


is the view of the Commission that each carrier subject 
to the Act is charged with the duty of furnishing cars to the 
industries located upon its line. In the case of through routes 
composed of two or more carriers the obligation to furnish cars 
for 'ransportation over such through routes is joint upon the 
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carriers therein. The law of this case, therefore, is that the 
Colorado & Southeastern R. R., so long as it is to be consid- 
ered as a common carrier, has the duty of furnishing cars for 
shipments between points on its line if there are any such 
shipments. Its obligation to furnish cars for shipments to 
points upon the lines of its connections is joint with such con- 
nections and cannot be relieved of its portion of such joint lia- 
bility by any contract with such connections. 


Defendant’s argument that the assumption of juris- 
diction in the present case would be inconsistent with 
the mandamus provisions of section 23 of the act 1s 
completely answered in B. & O. R. R. Co. vs. Pitcairn 
Coal Co., supra, where the court said that the remedy 
afforded by section 23— 


must be limited either to the performance of those duties which 
are so plain and so independent of previous administrative 
action of the Commission as not to require a prerequisite exer- 
tion of power by that body, or to compelling the performance 
of duties which plainly arise from the obligatory force which 
the statute attaches to orders of the Commission, rendered 
within the lawful scope of its authority, until such orders are 
set aside by the Commission or enjoined by the courts. 


There remains for consideration defendant’s objec- 
tion to the assumption of jurisdiction by the Commission 
in the present case on the ground that it would violate 
the provisions of the seventh amendment to the consti- 
tution, which guarantees a trial by jury in all contro- 
versies triable at common law and involving more than 
$20. Under the original act of 1887 the Commission had 
no power to award damages, since that act provided no 
method for allowing the defendant the jury trial to 
which it was entitled under the seventh amendment. 
The amendment of March 2, 1889, to section 16 pro- 
vided for a jury trial before the federal courts at the 
request of the defendant in all cases wherein the Com- 
mission awarded damages, thus removing the constitu- 
tional objection to an award of damages by the Commis- 
sion. Further changes were made in section 16 of the 
act by the amendments of June 29, 1906, and June 18, 
1910, eliminating much of the language added in 1889. 
In the act as it now stands it is provided that suits to 
enforce the Commission’s orders for reparation “shall 
proceed in all respects like other civil suits for dam- 
ages.” In this connection we call attention to the fol- 
lowing from Mitchell Coal & Coke Co. vs. P. R. R. Co., 
230 U. S., 247, 258, where the court said with regard to 
orders of reparation by this Commission: 

Such orders, so far as they are administrative, are con- 
clusive, whether they relate to past or present rates, and can 
be given general and uniform operation, since all shippers who 
have been or may be affected by the rate can take advantage 
of the ruling and avail themselves of the reparation order. 
They are quasi judicial and only prima facie correct in so far 
as they determine the fact and amount of damage—as to which, 
since it involves the payment of money and taking of property, 
the carrier is by Section 16 of the Act given its day in court 
and the right to a judicial hearing. : 

From this it becomes evident that defendant would 
not be deprived of its rights under the seventh amend- 
ment should this Commission assume jurisdiction in the 
present case. 


Even if it were true that the Commission and the 
courts have concurrent jurisdiction of this case, consid- 
erations of expediency should have no weight in decid- 
ing whether or not the Commission should assume juris- 
diction. The question of expediency was decided by 
Congress and is a matter reserved for the consideration 
of the legislative branch of the government, into which 
we cannot inquire. This Commission must look to the 


act and the amendments thereto for guidance, and we 
are satisfied that under its provisions as interpreted by 
the Supreme Court of the United States, it is our duty 
to determine the issues herein presented. 

The jurisdictional question disposed of, we now di- 
rect attention to the complainants themselves. The 
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periods during which it is alleged defendant failed to 
provide ears “upon reasonable request therefor,” all of 
which were within two years prior to the filing of the 
complaints, are as follows: (1) Sept. 1, 1911, to Dec. 31, 
1911; (2) Jan. 1, 1912, to April 1, 1912, and (3) Sept. 1, 
1912, to April 1, 1913. 

Statements filed in the record by complainants pur- 
port to show that due to the alleged car shortage they 
were unable to ship the following quantities of coal: 


First Second Third 

period, period, period, 

tons. tons, tons. 

SG ee 15,200 13,400 21,255 
Vulcan Coal and Mining Co...... 34,803 21,681 56,382 
St. Louis-Coulterville Coal Co.... 33,524 27,078 60,652 


These results were attained as follows: The quan- 
tity of coal which complainants claim they could have 
shipped had the cars been supplied was arrived at by 
multiplying the basal rating of the mines, made for the 
purpose of car distribution, by 21, which complainants 
state represents a fair number of working days for each 
month. This result, multiplied by the number of months 
in each period of car shortage, gave the tonnage which 
it is alleged could have been shipped during each period. 
Then was deducted the quantity shipped during the 
same period, and this gave the shortage claimed. Com- 
plainants also presented computations of their damages, 
based upon the loss of profits on the shipments, which, 
it is claimed, could have been made, and upon the 
greater cost of mining due to their restricted outprt. 
On complainants’ request the general superintendent of 
transportation of the Illinois Central Railroad introduced 
in evidence a statement showing the percentage of or- 
dered cars which were actually furnished during the 
car-shortage periods. The following percentages are 
shown for defendant’s St. Louis division, on which *om- 
plainants are located: 


First period: September, 1911, 98 per cent; October, 1911, 56 
~~ ea November, 1911, 42 per cent; December, 1911, 67 per 
cent. 


Second period: January, 1912, 33 per cent; February, 1912, 
45 per cent; March, 1912, 39 per cent. 

Third period: September, 1912, 61 per cent; October. 1912, 
36 per cent; November, 1912, 33 per cent; December, 1912, 47 
per cent; January, 1913, 68 per cent; February, 1913, 80 per 
cent; March, 1913, 84 per cent. 

The figures from which these percentages were com- 
piled include the cars which defendant furnished mines 
from which it purchased the entire output. If only the 
cars furnished commercial mines were considered te 


percentages would be still lower. 


The necessity of maintaining an adequate car supply 
at coal mines is referred to in Interstate Comnit:ce 
Commission vs. I. C. R. R. Co., 215 U. S., 452, 460: 


It is conceded in argument that bituminous coal mines, 
which are the character of mines here involved, must dispose 
of their product as soon as the coal is delivered at the surface. 
as it is not practicable for an operator to store such coal, and 
the amount that a mine will produce is therefore directly de- 
pendent upon the quantity that can be taken away day by 
day. As a result of this situation, it is also conceded that rail- 
roads upon whose lines coal mines are situated pursue a system 
by which daily deliveries of cars, based upon requisitions of the 
respective mines, are made to such mines to permit of the re- 
moval of their available output for that day. 

The period of greatest demand for coal cars is usu- 
ally during the winter, when the operators can as a rule 
dispose of all the coal they are able to produce. Com- 
plainants contend that while ‘carriers are not bound to 
provide in advance for extraordinary occasions or an 
unusual influx of freight, nor to furnish equipment to 
take care of a rush demand such as may occur in any 
given locality only temporarily and at long intervals, 
they should be required to provide equipment and facili- 


ties sufficient for the prompt handling of the average 
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normal tonnage produced under normal conditions dur- 
ing each recurring special season. It is stated that the 
failure to furnish cars has been an annually recurring 
event on defendant’s line. 

Defendant severely criticizes the basis upon which 
complainants seek to recover damages. The testimony 
would seem to show that on certain days included within 
the periods of car shortage set forth complainants were 
unable to furnish billing for coal which had been loaded 
into cars, and that at other times, due to breakdowns, 
the mines were not running. It is contended that com- 
plainants’ allegations that they could have shipped as 
much coal as is represented by the rating of their re- 
spective mines is not supported by sufficient proof. 
However, the question of whether or not the complain- 
ants’ method of arriving at the extent of the car short- 
age is proper has to do with the question of the amount 
of the damages, which was reserved for a subsequent 
hearing. The other matters referred to above deal with 
the same question. For the present it will suffice to 
note that complainants did not receive all the cars 
which they deemed necessary for the successful opera- 
tion of their mines. 

Defendant, however, further contends that its car 
supply during the periods set forth was legally sufficient. 
Attention is called to additional purchases of coal cars 
and engines and of extensions of terminal facilities 
which have been made since 1911. It is submitted that 
defendant has made every reasonable effort to meet the 
increasing demand for equipment. The average number 
of coal cars per mile of track on defendant’s railroad 
was given as 3.6 cars per mile in 1911, 3.9 cars per 
mile in 1913 and 4.3 cars per mile on Jan. 1, 1914. A 
comparison made by defendant of its car supply per 
mile of track with the supply of other carriers in the 
same vicinity tends to show that the Illinois Central 
has provided itself with equipment in excess of that of 
the other lines. As an explanation for whatever car 
shortage may be found to have existed during the pe- 
riods specified, it is stated that the problem of distribut- 
ing coal cars among a large number of mines of small 
capacity, such as those on defendant’s line, is much 
more complicated and difficult than the problem of dis- 
tributing the same amount of equipment among a small 
number of mines of relatively large capacity. It is fur- 
ther stated that the fact that much of the coal produced 
by mines on the Illinois Central goes to points beyond 
defendant’s line adds to the difficulty of maintaining an 
adequate car supply. Finally, attention is called to the 
severe weather which prevailed during the winter of 
1911-1912, and to a strike of the shop force and a large 
number of clerks on defendant’s line, which, defendant 
claims, prevented it from supplying all the cars needed 
at all times. 

As has already been said, a carrier cannot be ex- 
pected to maintain a car supply which will meet all de- 
mands of the coal operators at all seasons and under 
all conditions. Upon this point it was said in In re 
Irregularities in Mine Ratings, 25 I. C. C., 286, 293 (The 
Traffic World, Dec. 21, 1912, p. 1019): 


If the carriers were to equip themselves with cars, motive 
power, tracks and terminals so as to meet at any moment the 
maximum demand for transportation, the shipping public would 
be obliged to pay interest upon that investment and for the 
maintenance of those facilities. 

However, although a full car supply cannot be ex- 
pected all the time, carriers must do more than to pro- 
vide themselves with sufficient equipment for the slack 


period of coal production. 
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Another rule which has been recognized in the courts 
is that a carrier must assume the burden of explaining 
or excusing its failure to furnish cars. While the testi- 
mony offered by defendant explains to some extent its 
failure to furnish cars during the periods specified, it 
does not, in our opinion, present a complete excuse. It 
may safely be said that at least in so far as the car 
supply upon the St. Louis division is concerned defend- 
ant did not at all times meet the requirements of the 
act. The figures submitted by defendant’s general super- 
intendent of transportation show that during certain 
months of the car-shortage periods the car supply on 
the St. Louis division was as low as 33 per cent of the 
cars demanded. However, from this it does not follow 
that complainants were damaged by the carrier. Even 
though the car supply for the entire division upon which 
their mines are located was inadequate, the supply at 
their particular mines might have been adequate to 
meet all reasonable demands which they were in a 
position to make. 

At the hearing complainants and defendant agreed 
not to go into the matter of the amount of damages to 
be recovered. The question of whether or not the car 
supply was legally adequate at these particular mines 
is so closely bound up with the question of the amount 
of damages that we have decided to leave both questions 
for a subsequent hearing. 


CLARK, Commissioner, dissenting: 

The Commission is vested with broad powers and 
wide discretion. In part its duties are quasi judicial, 
but it is primarily and essentially an administrative body, 
exercising powers which are legislative in their nature 
and which are delegated to it by the Congress and are 
limited by the terms of the delegation. It is clearly our 
duty to observe and enforce the substantive and definite 
provisions of the act, with due consideration for the 
letter and the spirit of the law. The operation of the 
railroads is inseparably bound up with the commerce 
of the country. The demands upon the railroads are 
varied in their nature, and they. vary greatly with chang- 
ing conditions. It is therefore necessary, while observ- 
ing the letter and the spirit of the law, to construe and 
administer it in workable ways and so that commerce 
and transportation will be promoted and not retarded. 

In so far as federal legislation and regulation go, 
the carriers have so far been left to exercise their own 
judgment in the construction of roads and the equip- 
ment thereof. The roads are built and operated by pri- 
vate owners and for financial profit. It is therefore pre- 
sumed that a carrier will, in so far as it is able to do 
sO, provide itself with such facilities as will on the 
whole permit it to serve its patrons and earn the largest 
possible revenue, with proper consideration for judicious 
investment and proper economies. ' 

The railroads are permitted to provide equipment 
by purchase, lease or rental. In Interstate Commerce 
Commission vs. I. C. R. R. Co., 215 U. S., 452, it was 
held that a railroad’s car supply may be legally sufficient, 
and yet not sufficient to meet the demands of shippers 
in unforeseen contingencies, fluctuations in the demand 
for transportation, or unavoidable absence of equipment 
off the line. 

As was stated in Investigation of Alleged Irregu- 
larities in Mine Ratings by the I. C. R. R. Co., 25 
I. C. C., 286, 293: 


If the carriers were to equip themselves with cars, motive 
Power, tracks and terminals so as to meet at any moment the 
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maximum demand for transportation, the shipping public would 
be obliged to pay interest upon that investment and for the 
maintenance of those facilities. 

The demand for cars varies in different parts of the 
year and as between different years, dependent upon 
general conditions of business, more or less bountiful 
crops and climatic conditions. In a moderate winter we 
‘hear no complaints of shortage of cars for the trans- 
portation of coal, while in a severe winter such com- 
plaints are heard from all coal-producing sections. When 
there is a heavy crop of grain and a good market there- 
for there is a correspondingly heavy demand for cars 
for movement of grain, but under different conditions 
as to crop and market the demand for cars is corre- 
spondingly different. The same is true of the cotton 
crop. In 1907, a time of tremendous business activity, 
there was a general shortage of cars and terminal facili- 
ties, but that condition did not last, and since then 
there has been, as the reports show, a general] surplus 
of idle cars. 

The Commission has never exercised, and has never 
been understood to possess, the power to require a Car- 
rier to enlarge its facilities or service or to award dam- 
ages against a carrier for failure so to do. Certain 
properties, such as tracks, bridges, ferries, etc., are speci- 
fied in the act as included in the term “railroad,” but 
the act contains no suggestion that the Commission is 
empowered to require a carrier to provide additional 
tracks, bridges or ferries. The act declares it to be the 
duty of every carrier subject to its provisions to pro- 
vide and furnish transportation upon reasonable request 
therefor, and defines the term “transportation” as includ- 
ing “all instrumentalities and facilities of shipment or 
carriage,” including cars and other vehicles and all 
services in connection with the receipt, delivery, eleva- 
tion, storage, etc., of property transported. If, therefore, 
the Commission has power to require a carrier to pre- 
vide itself with additional cars, or suffer awards of 
damages for failure so to do, it would follow that the 
Commission has the same power to require a carrier to 
provide itself with an elevator, warehouse, or additional 
tracks, or to run additional trains, or be subject to 
awards of damages for failure so to do. 

The prime purposes of the law are to insure the 
public against unreasonable charges and secure service 
for the public that is free from unjust discrimination 
and undue prejudice. The railroad, including the parts 
thereof which are enumerated as embraced in the term 
“railroad,” and the facilities specified as included in the 
term “transportation,” is subject to the provisions of 
the act. This sets at rest all questions as to whether 
or not those parts and facilities are subject to the regu- 
latory power, and removes all doubt as to the right to 
use them, or any of them, in such way as to create or 
continue unjust discrimination or undue prejudice. All 
railroads existing and engaged in interstate transporta- 
tion at the time the law became effective, and all sub- 
sequently constructed railroads similarly engaged, were 
brought within the terms and provisions of the act, but 
no obligation was laid upon any such railroad to extend 
its lines or enlarge the field of transportation in which 
it was engaged. 

The act requires a carrier subject to its provisions, 
upon proper application, to construct, maintain and oper- 
ate on reasonable terms switch ‘connections with lateral 
branch lines of railroad or private sidetracks, and to 
“furnish cars for the movement of such traffic to the 
best of its ability.’ This language seems to recognize 
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the fact that the carrier may not, and probably will not, 
be able at all times to furnish desired cars, but it must 
furnish them “to the best of its ability” and without 
discrimination between shippers. 

Section 7 of the act prohibits carriers from prevent- 
ing the carriage of freight from being continuous from 
the place of shipment to the place of destination by 
carriage in different cars, break of bulk, stoppage or 
interruption, which is not made in good faith for some 
necessary purpose. 

Section 8 of the act provides that if a carrier shall 
do anything prohibited, or omit to do anything required 
of it, by the act, it shall be liable to the person injured 
for damages sustained in consequence thereof, together 
with reasonable counsel or attorney’s fee, “to be fixed 
by the court in every case of recovery.” 

In section 20 of the act it is provided that the courts 
of the United States shall have jurisdiction, upon the 
application of the attorney-general of the United States, 
at the request of the Commission alleging a failure to 
comply with, or violation of, any of the provisions of 
the act, to issue writs of mandamus commanding such 
carriers to comply with any provision of the act. 

Section 23 of the act specifically confers upon the 
federal courts jurisdiction, upon the relation of any per- 
son, firm or corporation alleging such violation by a 
carrier of any provision of the act as prevents the 
relator from having interstate traffic moved at the same 
rates charged, or on as favorable conditions as those 
given to, any other shipper, to issue a mandamus com- 
manding a carrier “to move and transport the traffic, or 
to furnish cars or other facilities for transportation for 
the party applying for the writ.” Such mandamus may 
issue notwithstanding any question of fact as to proper 
compensation to the carrier is undetermined, upon such 
terms as to security for payment as to the court may 
seem proper. 

Under the well-known conditions of transportation by 
railroad, and responsive to the plain intent of the law 
as expressed by the prohibition hereinbefore referred to 
against interruption to through shipments, and the ‘re- 
quirement that carriers shall establish and maintain 
through routes and joint rates, it is essential that cars 
shall be freely interchanged between carriers. The vary- 
ing conditions in different sections of the country at dif- 
ferent seasons of the year and in different years render 
it, I believe, impracticable and impossible for the carrier 
which receives from a connection a loaded car to always 
deliver in return therefor an empty car. In addition to 
this there are multitudes of instances in which, and 
many times and seasons of the years when, such ex- 
change of an empty for a load is neither desired nor 
desirable. The empty car may not be needed there, but 
may be badly needed at some other point or by some 
other connecting road. 

A carrier being required to be a party to through 
routes and joint rates and to facilitate the movement of 
shipments without carriage in different cars or breaking 
of bulk, it follows that it must permit its cars to go to 
such destinations as are selected by the shipper. It can 
have no accurate knowledge of what those destinations 
will be. The shipper will naturally select the market 
which is most advantageous to him. He may, therefore, 
ship in one direction at one time and in another direc- 
tion at another time. If the carrier must respond in 
damages because of its inability to furnish cars at a 
time of unusual demand for cars, it seems to me that 
the right of that carrier to confine its equipment to its 
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own rails must be recognized; but that right was spe- 
cifically denied to the respondent in the instant case in 
Missouri & Illinois Coal Co. vs. I. C. R. R. Co., 22 I. C. 
C., 39 (The Traffic World, Dec. 16, 1911, p. 1016). 

In the original act, as well as in amendments there- 
to which have broadened, extended and strengthened the 
Commission’s jurisdiction and powers, the Congress has 
carefully refrained from transferring to, or conferring 
upon, the Commission any jurisdiction or power whic 
properly belongs to the judicial branch of the govern. 
ment. 

For all of these reasons, together with the fact that 
the Commission’s orders for the payment of money are 
only prima facie evidence in the courts, in connection 
with which the court may receive additional testimony 
which has not been presented to the Commission, I think 
that the question of requiring a carrier to provide itself 
with additional facilities or respond in damages for fail- 
ure so to do is essentially a judicial question, jurisdiction 
of which reposes in the courts, which have authority to 
create and direct the conduct of receiverships, and not 
in the Commission, which has been created to exercise 
certain delegated powers legislative in character. I am. 
therefore, unable to agree with the majority report. 

I am authorized by Chairman Harlan and Commis- 
sioner Clements to say that they concur in these views. 





TERMINALS OPEN TO COMPETITION 


CASE NO. 6484 33 I. C. C., 76-91) 
CITY OF NASHVILLE ET AL. VS. LOUISVILLE & 
NASHVILLE RAILROAD CO. ET AL. 


Submitted Oct. 22, 1914. Decided Feb. 1, 1915. 


The Louisville & Nashville and Nashville, Chattanooga & St. 
Louis-own separate terminals at Nashville, but maintain 
and operate them jointly under the title of ‘‘the Nashville 
terminals,” apportioning the expenses of maintenance and 
operation monthly on the basis of the total number of 
cars of all kinds handled for each road. Through the 
‘“‘Nashville terminals’? both roads serve the industries on 
each other’s tracks at Nashville in addition to the in- 
dustries on their own. No charge is imposed upon 
shippers for the service performed. The Tennessee Cen- 
tral, the only other road into Nashville, maintains separate 
terminals. The Louisville & Nashville and Nashville, 
Chattanooga & St. Louis interchange noncompetitive 
traffic with the Tennessee Central at a charge of $3 per 
car, but competitive traffic is interchanged only at the 
local rates to and from the points of interchange, which 
rates range from $5 to $36 per car, except that the 
Tennessee Central switches competitive and noncompeti- 
tive grain between the Hermitage elevator and points 
of interchange with the Louisville & Nashville and Nash- 
ville, Chattanooga & St. Louis for $2 per car. At other 
points the Louisville & Nashville and Nashville, Chat- 
tanooga & St. Louis interchange competitive and non- 
competitive traffic with other carriers at the same rates; 

P Held, That— 

1. rhe Louisville & Nashville and Nashville, Chattanooga & 
St. Louis interchange competitive and noncompetitive 
traffic with each other at Nashville at cost, exclusive 
of fixed charges; the charge of $3 per car for switching 
noncompetitive traffic to and from the Tennessee Central 
is not shown to be unreasonable; the Tennessee Central 
should not be required to pay greater charges than the 
Louisville & Nashville and Nashville, Chattanooga & St. 
Louis pay each other; the charge of $2 per car imposed 
by the Tennessee Central for switching grain to and 
from the Hermitage elevator unduly prefers that elevator. 

2. Section 1 of the act requires railroads subject to the act 
to furnish transportation, including the transportation 
of cars of connecting carriers, and since adequate pro- 
vision is made for the return of cars interchanged and 
for compensation for their use, and the use of tracks 
incidental to transportation conducted entirely by the car- 
rier whose tracks are used is the very use which rail- 
roads are constituted to afford, no property is taken by 
these provisions. 

3. A carrier interchanging traffic with one connecting carrier 
and thereby short hauling its own line cannot refuse to 
interchange traffic with another connecting carrier solely 
on the ground that its own line will be short hauled 
thereby. 


T. M. Henderson for Traffic Bureau of Nashville. 
M. S. Ross, Perkins Baxter and O. P. Anderson for 
Business Men’s Association of Nashville. 
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A. G. Ewing, Jr., and F. M. Garard for city of Nash- 
ville. 

Edward §S. Jouett for Louisville & Nashville Rail- 
road Co. 


R. Walton Moore, J. D. B. DeBow, Frank W. Gwatbh-. 


mey and Claud Waller for Nashville, Chattanooga & St. 
Louis Railway. 
Walter Stokes for Tennessee Central Railroad Co. 
Report of the Commission. 
MEYER, Commissioner: 
This case concerns the 
charges at Nashville, Tenn. 


switching practices and 
The complainants are the 


city of Nashville and the Traffic Bureau of Nashville. 
The Traffic Bureau of Nashville is a Tennessee corpo- 
ration organized to promote and protect the commercial 
interests of Nashville and represents practically all of 
the large receivers and shippers of freight in Nashville. 
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B Original terminal .of 
Nashville & Decotur 







It is not organized for profit. The Business Men’s Asso- 
ciation of Nashville, a voluntary association of similar 
character, has intervened and joins in the complaint. 
Nashville is served by three railroads: The Louis- 
ville & Nashville; the Nashville, Chattanooga & St. 
Louis, and the Tennessee Central. The Louisville & 
Nashville reaches Nashville from the north, from Cin- 
cinnati, Louisville and St. Louis, and extends from Nash- 
ville south to Birmingham, Ala., and other southern 
points. The Nashville, Chattanooga & St. Louis enters 
the city from. the west, from Hollow Rock, Tenn., where 
its lines from its three western termini at Hickman and 
Paducah, Ky., and Memphis, Tenn., converge, and ex- 
tend through the city southeast to Chattanooga, Tenn.. 
and other points. The Tennessee Central enters from 
th: northwest, from Hopkinsville, Ky., where it connects 
With the Illinois Central, and extends through the city 
east to Harriman, Tenn., where it connects with the 
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Southern Railway. The Louisville & Nashville and 
Nashville, Chattanooga & St. Louis are natural com- 
petitors for Nashville traffic, and both lines compete for 
Nashville traffic with the Tennessee Central. All three 
have extensive terminal facilities within the city, in- 
cluding freight depots, yards and main, side, team and 
spur tracks. The Louisville & Nashville tracks reach 
industries located principally in the northern, eastern 
and southern sections of the city; those of the Nash- 
ville, Chattanooga & St. Louis, industries in the southern, 
central and western sections; while the Tennessee Cen- 
tral tracks reach industries located principally in the 
northern, southern and southeastern sections. The trdcks 
of the Tennessee Central are connected with the tracks 
of the Nashville, Chattanooga & St. Louis by an inter- 
change track at Shops Junction, in the western section 
of the city, and with the tracks of the Louisville & 
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Nashville by an interchange track at Vine Hill, just out- 
side of the city on the south. The tracks of the Louis- 
ville & Nashville and Nashville, Chattanooga & St. Louis 
are connected at several points, but principally in the 
yards of the Louisville & Nashville Terminal Co., in the 
center of the city. The situation is illustrated by the 
accompanying map. 

The Louisville & Nashville Terminal Co., herein- 
after called the “terminal company,” is best described 
by a brief account of its origin and development. Prior 
to 1872 the Louisville & Nashville line into Nashville 
from the north terminated at a point in the northern 
section of the city on the west bank of the Cumberland 
River. The Louisville & Nashville line from the south, 
the Nashville & Decatur Railroad, terminated at a point 
several miles south of the terminus of the northern 
line. Separate terminals were maintained at the two 
points, and the Louisville & Nashville had no tracks of 
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its own within the city connecting them. The only other 
lines into Nashville at that time were the Nashville & 
Chattanooga from the southeast and the Nashville & 
Northwestern, owned by the Nashville & Chattanooga, 
from the west, which terminated about midway between 
the termini of the two Louisville & Nashville lines. The 


Louisville & Nashville’s northern line connected with the 


Nashville & Northwestern at a point approximately one 
mile north of the terminus of the latter, and the Nash- 
ville & Decatur connected with the Nashville & Chat- 
tanooga near the terminus of the Nashville & Decatur. 
On May 1, 1872, the Nashville & Chattanooga, for an 
agreed annual rental, accorded to the Louisville & Nash- 
ville a perpetual right to run its trains and locomotives 
over a track to be constructed for the Nashville & Chat- 
tanooga by the Louisville & Nashville from the trestle 
then connecting the Louisville & Nashville’s northern 
line with the Nashville & Northwestern to the depot 
grounds of the Nashville & Chattanooga; thence over 
the tracks of the Nashville & Chattanooga through said 
depot grounds; thence over a track to be constructed 
by the Louisville & Nashville as its own property from 
the southern approach to the Nashville & Chattanooga 
depot grounds to the depot of the Nashville & Decatur, 
alongside of the existing track of the Nashville & Chat- 
tanooga, the necessary right of way to be furnished by 
the Nashville & Chattanooga. It was also agreed that 
the Louisville & Nashville would contribute $50,000 to- 
ward the construction of a union passenger station on 
the depot grounds of the Nashville & Chattanooga when- 
ever the Nashville & Chattanooga should contribute an 
equal amount for the same purpose. The tracks pro- 


vided for in the agreement were constructed immediately, 


but not the union passenger station. In 1873 the name 
of the Nashville & Chattanooga was changed to Nash- 
ville, Chattanooga & St. Louis. In 1893, and to facilitate 
the construction of a union passenger station as ten- 
tatively proposed jin the agreement of 1872, the Louis- 
ville & Nashville and Nashville, Chattanooga & St. Louis 
organized ‘the terminal company. The general incor- 
poration laws of Tennessee were amended March 17, 
1893, to authorize the organization of railway terminal 
corporations, Laws of Tennessee, 1892, ch. 11, p. 15; and 
on March 23, 1893, the terminal company was incor- 
porated under them. Following its organization the 
terminal company existed in name only until April 27, 
1896, when the Louisville & Nashville and Nashville, 
Chattanooga & St. Louis leased to it for a period of 999 
years all of its property and railroad appurtenances 
thereon which the lessors severally owned or controlled 
within, or in the immediate vicinity of, the original depot 
grounds of the Nashville & Chattanooga. The terminal 
company covenanted to construct upon the premises de- 
mised and other premises to be used in connection there- 
with all passenger and freight buildings, tracks and 
other terminal facilities suitable and necessary for all 
railroads centering at Nashville that might contract with 
the terminal company therefor. Shortly thereafter, June 
15, 1896, the terminal company leased back to the Louis- 
ville & Nashville and Nashville, Chattanooga & St. Louis 
jointly all property acquired by the terminal company 


under the lease of April 27, 1896, together with all other - 


property which the terminal company has subsequently 
acquired or which it might acquire. Both the charter 
of the terminal company and the act under which it was 
incorporated authorized the terminal company to lease 
its property and terminal] facilities to any railroad com- 
pany utilizing them upon such terms and for such time 
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as might be agreed upon by the parties. Meanwhile the 
people of Nashville had become desirous of better ter. 
minal facilities, particularly of a union passenger depot, 
and an ordinance authorizing a contract to that end be- 
tween the city and the terminal company had been pro- 
posed, but with the proviso that the facilities proposed 
should also be available on an equitable basis to rail- 
roads which might be built in the future. The Louisville 
& Nashville and Nashville, Chattanooga & St. Louis 
opposed this proviso, and an ordinance omitting it was 
passed, but was vetoed by the mayor on account of the 
omission. Nothing more was done until June 21, 1898, 
when the terminal company entered into an agreement 
with the city of Nashville whereby the terminal company 
agreed to construct a union passenger station on the 
premises covered by the leases of April 27 and June 15, 
1896, at least two freight stations, platforms, tracks, 
switches, etc., certain viaducts over its tracks, and cer- 
tain new streets and extensions of existing streets. The 
city agreed to secure the condemnation of land, to close 
certain existing streets, and to erect approaches to cer- 
tain of the viaducts to be constructed by the terminal 
company. No provision was made for future railroads. 
The improvements agreed upon were duly made at a 
cost of approximately $100,000 to the city and of several 
million dollars par value of bonds to the terminal com- 
pany, which bonds were guaranteed by the Louisville & 
Nashville and Nashville, Chattanooga & St. Louis as 
authorized by the terminal company’s charter, and were 
used to repay funds advanced by the guarantors to the 
terminal company and expended by the latter for the 
construction of the facilities which it had undertaken to 
construct. Pursuant to this agreement the terminal 
company constructed a union passenger station, two 
adjoining freight depots, a roundhouse, some coal chutes 
and adjoining yard tracks. The tracks constructed are 
connected with the tracks of the Louisville & Nashville 
and of the Nashville, Chattanooga & St. Louis, but not 
with the tracks of the Tennessee Central. On Dec. 3, 
1902, the lease of June 15, 1896, from the terminal com- 
pany to the Louisville & Nashville and Nashville, Chat- 
tanooga & St. Louis jointly was modified and in part 
rescinded. The duration of the lease was reduced from 
999 to 99 years, its monetary considerations were modi- 
fied, and the lessees were reinvested in severalty with 
their original titles to all the property leased by them 
to the terminal company April 27, 1896, except for the 
intervening lien of the first mortgage for $3,000,000 which 
had been given to secure the terminal company’s bonds. 
The Louisville & Nashville owns all of the capital 
stock of the terminal company and 71.776 per cent of 
the outstanding capital stock of the Nashville, Chatta- 
nooga & St. Louis, which it began to acquire in 1880. 
Prior to Aug. 15, 1900, the Louisville & Nashville 
and Nashville, Chattanooga & St. Louis operated their 
respective terminals independently. Each road switched 
for the other at a charge of $2 per car, but on com- 
petitive traffic the switching charge was absorbed. Since 
Aug. 15, 1900, all of their terminal facilities, including 
the termfhal buildings, tracks and other facilities leased 
by them jointly from the terminal company, except their 
individual team tracks and separate freight depots, have 
been maintained and operated jointly. The arrangement 
is called the “Nashville terminals,’ and is managed by 
a board of three, composed of the general managers of 
the two roads and a superintendent of terminals. The 
total expense of maintenance and operation is appor- 
tioned monthly between the two roads on the basis of 
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the total number of cars and locomotives of all kinds 
handled for each. The association is not incorporated 
and is not a terminal company in the sense that the 
principal purpose of its existence is “to furnish termina] 
facilities for carriers which lack them.” It is a joint 
agency voluntarily constituted by the Louisville & Nash- 
ville and Nashville, Chattanooga & St. Louis for the 
joint maintenance and operation of their own facilities 
for their own use. The terminal tariffs of both roads 
publish service by the Nashville terminals and provide 
that “there is no switching charge to or from lgcations 
on tracks of the Nashville terminals, within the switch- 
ing limits, on freight traffic, carloads, from or destined 
to Nashville’ over either road, “regardless of whether 
such traffic is from or destined to competitive or non- 
competitive points.” 

The Tennessee Central entered Nashville 1901-1902 
after strong opposition from the Louisville & Nashville, 
and leases its terminal facilities, consisting of a pas- 
senger station, freight depots, shops, main, side and spur 
tracks, from the Nashville Terminal Co., a Tennessee 
railroad terminal corporation organized Aug. 12, 1893, 
and empowered to lease its property to any railroad. 


Prior to 1907 neither the Louisville & Nashville nor 
the Nashville, Chattanooga & St. Louis would inter- 
change traffic with the Tennessee Central at Nashville 
or at any other point of connection. During 1907 both 
roads began to interchange with the Tennessee Central 
all non-competitive traffic, except coal traffic, at a charge 
of $3 per car. Non-competitive traffic is defined as traffic 
between Nashville and points served by only one railroad 
into Nashville or points served by two or more railroads 
into Nashville for which, however, one road can main- 
tain rates which the others cannot meet. The inter: 
change is effected at Shops Junction. 


On Dec. 9, 1913, upon complaint by the city of Nash- 
ville, the Traffic Bureau of Nashville, and others, this 
Commission found that the Louisville & Nashville anid 
Nashville, Chattanooga & St. Louis switched all traffic 
for each other at Nashville, but refused to switch coal 
from the Tennessee Central, except at the prohibitive 
rate of 60 cents per ton. No differentiating conditions 
were found, and it was decided that the Louisville & 
Nashville and Nashville, Chattanooga & St. Louis un- 
justly discriminated against coal from the Tennessee 
Central in favor of coal from each other’s lines. The 
refusal of the Tennessee Central to switch coal from 
the Louisville & Nashville and Nashville, Chattanooga 
& St. Louis was found to be a purely retaliatory meas- 
ure. Traffic Bureau of Nashville, Tenn., vs. L. & N. 
R. R. Co., 28 I. C. C., 5383 (The Traffic World, Dec. 27, 
1913, p. 1186), affirmed in L. & N. R. R. Co. vs United 
States, 216 Fed., 672. An order was entered requiring 
the Louisville & Nashville and Nashville, Chattanooga 
& St. Louis to “abstain from maintaining any different 
practice with respect to switching interstate carload 
Shipments of coal from and to the tracks of the Ten- 
nessee Central Railroad Co. at Nashville, Tenn., than 
they -contemporaneously maintain with respect to simi- 
lar shipments of coal from and to their respective 
tracks.’ The carriers have construed this order to 
relate exclusively to non-competitive coal and have 
responded by switching non-competitive coal from the 
Tennessee Central at a charge of $3 per car, the same 
as all other non-competitive traffic, but without chang- 
ing their former practice relative to competitive coal. 


The Louisville & Nashville will switch competitive 
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coal and other competitive traffic to and from the Ten- 
nessee Central, but only at the local rates between 
Nashville and Overton, Tenn., which are the rates b> 
tween Nashville and Vine Hill, by intermediate applica- 
tion. The interchange is usually effected, however, at 
Shops Jifnction and over the rails of the Nashville, 
Chattanooga & St. Louis. Until Jan. 25, 1914, the Nash- 
ville, Chattanooga & St. Louis would perform the same 
service at the local rates between Nashville and Shops 
Junction. From Dec. 14, 1918, to Jan. 25, 1914, just 
after the complaint in this case was filed, however, 
these rates were published in the Nashville, Chattanooga 
& St. Louis terminal tariff with an express provision 
that they would apply on competitive traffic from or 
destined to the Tennessee Central. Since Jan. 25, 1914, 
the terminal tariffs of the Nashville, Chattanooga & St. 
Louis have provided that competitive traffic will not be 
switched to and from the Tennessee Central, and no 
rates between Nashville and Shops Junction have been 
published except that the local rates between Nashville 
and Harding, the first station west of Shops Junction, 
apply intermediately. The termina] tariff of the Ten- 
nessee Central provides that Louisville & Nashville and 
Nashville, Chattanooga & St. Louis competitive traffic 
will be switched -to and from Shops Junction at the 
Tennessee Central’s local rates between Nashville and 
Shops Junction. 

The rates applied to this switching by the Louis- 
ville & Nashville total from $12 to $36 per car; the 
Nashville, Chattanooga & St. Louis rates, from $7 to $36 
per car; the rates of the Tennessee Central, from $5 
to $36 per car. These rates are virtually prohibitive. 
The Tennessee Central favors their reduction, but will 
not reduce its rates until the Louisville & Nashville and 
Nashville, Chattanooga & St. Louis shall agree to reduce 
theirs, which they refuse to do. 

Complainants ask that the Louisville & Nashville 
and Nashville, Chattanooga & St. Louis may be re- 
quired to interchange with the Tennessee Central all 
traffic to and from the industries on their respective 
lines at Nashville at a uniform charge not to exceed $2 
per car, and that the Tennessee Central may be re- 
quired to reciprocate. 


The Tennessee Central insists that $3 per car is 
not an unreasonable switching charge for non-competi- 
tive traffic, but makes no attempt to justify its charges 
on competitive traffic, and no brief has been filed on its 
behalf. The Louisville & Nashville and Nashville, Chat- 
tanooga & St. Louis, however, hereinafter called de- 
fendants, contest the petition in its entirety. The two 
kinds of traffic will be considered in order. 


The only evidence that the present charge of $3 
per car on non-competitive traffic is intrinsically unrea- 
sonable, as complainants allege, is that lower charges, 
usually $2 per car, are imposed at many other points. 
This is not enough, for it is well understood that switch- 
ing conditions are seldom the same at different points. 
There is some evidence that the conditions at Nash- 
ville are not altogether unlike the conditions at some 
points where lower charges are imposed, but not enough 
to justify a finding that the conditions are substantially 
the same. Defendants, moreover, insist that the actual 
cost to the Nashville terminals of handling city freight 
traffic at Nashville is not less than $4.13 per car, exclu- 
sive of fixed charges, as shown in the following table 
introduced as an exhibit: 
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Charged to Charged Charged to 
Charged to through tocity through 
passenger and city traffic t c 


traffic. traffic. only. only. 
Maintenance of way and 
structures ........... $16,459.16 $85,280.26 $132.99 
Maintenance of equip- 
GEES (20 do's otiledics eae 7,020.12 31,615.10 14,618.39 $17,342.01 
Transportation expenses 58, 949.10 325,364.76 14,266.58 12,240.18 
General expenses ..... ,191.38 26, UE SG ceec ic veces des se 


aula te Kiehalins ia hae $86,619.85 $468,647.72 

Distribution of through 
and city traffic: 

Charged to handling 
city, traffic, 78.34 per 

i. teat iaiiah ees 2 paehéone @ 
Charged to handling 
through traffic, #. - 


@ PEt ABNOR occ ccc ee 


per cent .... eceseccts “sesseccsss ‘sesevecss 101,509.09 
Total oor cece cee ne ceeeteees efeeeeceee 396.156.54 131,091.28 
Number of cars handled.......... 0 .....-...- 95,958 103,322 
RITES: CODER: DOR: GUE oo 5 natin cate! convexpaveis $4.128 $1.269 


Defendants assert that in making this estimate 
items definitely attributable to a particular kind of 
traffic were charged to that traffic, and that all other 
items were prorated on the basis of the relative num- 
ber of hours of service of the yard crews assigned to 
each kind of traffic. Complainants attack the bases of 
apportionment used and object to the “general expense” 
block on the ground that it is a mere estimate based 
on the relation of general to total operating expenses 
shown in the accounts of 16 unnamed terminal com- 
panies. The objections made, however, and the analyses 
on which they are based are unconvincing and fail to 
show that defendants’ figures are not substantially cor- 
rect, even though they may not be absolutely correct. 
We are of the opinion, therefore,.that a charge of $3 
per car for switching Tennessee Central non-competitive 
traffic is not shown to be unreasonably high. 

Complainants contend that at Birmingham, Ala., 
Atlanta, Ga., New Orleans, La., and Memphis, Tenn., 
the charges imposed are less than the cost of the serv- 
ice performed and that charges equal to the cost of the 
service at Nashville accordingly discriminate against 
Nashville, but we find no evidence to substantiate this 
contention. 

The cost to the Nashville terminals of switching 
competitive Tennessee Central traffic is the same as 
the cost of switching non-competitive traffic. Defend- 
ants urge against a uniform charge, however, that the 
two kinds of traffic are essentially different in that the 
interchange of competitive traffic may result in the loss 
of line hauls, whereas the interchange of non-competi- 
tive traffic cannot result in loss but may result in gain 
by enabling the industries accommodated to increase 
the volume of their business. The interchange of com- 
petitive traffic involves short hauling, and for that rea- 
son, defendants insist, cannot be compelled. Complain- 
ants reply that defendants interchange both kinds of 
traffic on the same terms with each other at Nashville, 
and at other points, notably Memphis, with other car- 
riers also, so that their refusal to do so for the Ten- 
nessee Central at Nashville unlawfully discriminates 
against the Tennessee Central competitive traffic and 
against Nashville, in contravention of section 3 of the 
act. Defendants rejoin that conditions are different at 
such other points, and, contending that they have merely 
exchanged trackage rights to and from industries on 
their respective lines at Nashville, insist that each road, 
through the Nashville terminals as its agent, does all 
of its own switching at Nashville, and that neither road 
does any switching for the other. 

We think complainants’ contentions well founded. 
Defendants unquestionably interchange traffic with each 
other and without distinction between competitive and 
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non-competitive traffic. The cars of both roads are 
moved over the individually owned terminal tracks of 
the other to and from industries on the other, and 
both lines are rendered equally available to industries 
located exclusively on one. The movement, it is true, 
is not performed immediately by the road over whose 
terminal tracks it is performed, but neither is it per- 
formed immediately by the road whose cars are moved. 
It is performed by a joint agent for both roads, and 
that being so, we are of the opinion that the arrange 
ment is essentially the same as a reciprocal switching 
arrangement and accordingly constitutes a facility for 
the interchange of traffic between, and for receiving, 
forwarding and delivering property to and from de- 
fendants’ respective lines, within the meaning of the 
second paragraph of section 3 of the act. The joint 
maintenance and operation of the tracks utilized in a 
sense constitutes the terminal tracks of each road the 
tracks of the other, but inasmuch as both roads con- 
tribute nearly the same track mileage and defray the 
joint expenses in proportion to the number of cars 
handled for each the arrangement cannot differ ma- 
terially in ultimate consequences from an arrangement 
whereby each road performs all switching over its own 
tracks and interswitches traffic with the other. The 
Louisville & Nashville contributes 8.10 miles of main 
and 23.80 miles of side tracks; the Nashville, Chatta- 
nooga & St. Louis, 12.15 miles of main and 26.37 miles 
of side tracks. We cannot agree with defendants’ con- 
tention that they have merely exchanged trackage rights. 
But even if they have, we think the term “facility,” as 
used in section 3 of the act, also includes reciprocal 
trackage rights over terminal tracks, the consequences 
and advantages to shippers being identical with those 
accruing from reciprocal switching arrangements. 

The conclusion reached accords with the conelu- 
sion expressed in Traffic Bureau of Nashville, Tenn., vs. 
L. & N. R. R. Co., supra, which case defendants have 
interpreted too narrowly. Although that case related 
exclusively to coal traffic, the decision and order re- 
lated to competitive as well as non-competitive coal. 
The history of defendants’ terminal arrangements at 
Nashville is given in greater detail in this than in the 
former record, but discloses nothing to change our 
former conclusion. 

Since defendants interchange traffic with each other 
they cannot refuse to interchange traffic upon  sub- 
stantially the same terms with the Tennessee Central, 
provided the circumstances and conditions are sub- 
stantially the same, and defendants are not required 
“to give the use of their tracks or terminal facilities” 
to the Tennessee Central within the meaning of the 
concluding proviso of section 3. St. L., S. & P. R. R. 
Co. ¥8...P & P., U.. By. Ca, 26.1. GC. C., 236 (The: Traffic 
World, March 8, 1913, p. 583); Waverly Oil Works Co. 
vs. P. R. R. Co., 28 I. C. C., 621 (The Traffic World, Jan. 
10, 1914, p. 57); Traffic Bureau of Nashville, Tenn., vs. 
L. & N. R. R. Co., 28 I. C. C., 5383 (The Traffic World, 
Dec. 27, 1913, p. 1186); affirmed in L.-& N. R. R. Co. 
vs. United States, 216 Fed., 672; B., R. & P. Ry. Go. vs. 
Pa. Co., 29 I. C. C., 114 (The Traffic World, Feb. 7, 1914, 
p. 282), affirmed in Pa. Co. vs. United States, 214 Fed., 
445; Switching at Galesburg, Ill., 31 I. C. C., 294 (The 
Traffic World, Aug. 8, 1914, p. 293). Defendants insist 
upon the further limitation that they cannot be com- 
pelled to “short haul” their own lines in favor of the 
Tennessee Central, but we cannot agree with this con- 
tention. Section 1 of the act requires carriers by rail- 
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road to establish through routes and to interchange cars 
with connecting carriers. Through routes and the in- 
terchange of cars are thus expressly included among 
the facilities for the interchange of traffic which the 
second paragraph of section 3 in turn requires carriers 
to afford to all connecting carriers equally and without 
discrimination in rates and charges. Section 15 em- 
powers the Commission to establish through routes over 
connecting lines whenever the carriers themselves re- 
fuse or neglect to establish them voluntarily. 
section 15 also provides that in establishing such through 
routes the Commission shall not “require any com- 
pany, without its consent, to embrace in such route 
substantially less than the entire length of its railroad 
and of any intermediate railroad operated in conjunc- 
tion and under a common management or contro] there- 
with which lies between the termini of such proposed 
through route unless to do so would make such through 
route unreasonably long as compared with another 
practical through route which could otherwise be estab- 
lished.” This provision, however, relates exclusively to 
the power of the Commission to establish through routes, 
and, since orders against discrimination by carriers 
between their connections in the matter of through 
routes are enforceable without the establishment of 
through routes by the Commission, does not apply to the 
provisions of section 3 either expressly or by necessary 
implication. Defendants short haul their respective lines 
in favor of each other, and, in our opinion, cannot 
under the act as now amended refuse to interchange 
traffic with the Tennessee Central solely on the ground 
that they would thereby short. haul their own lines. 
Defendants also insist that the ownership of 71 per 
cent of the capital stock of the Nashville, Chattanooga 
& St. Louis by the Louisville & Nashville constitutes 
them a single line and entitles them to accord eacia 
other more favorable treatment than they accord to 
other lines. This contention was repudiated in Traffic 
Bureau of Nashville, Tenn., vs. L. & N.:R. R. Co., supra. 

We do not find that the eonditions of interchange 
of traffic between defendants’ lines and the Tennessee 
Central differ substantially from the conditions of in- 
terchange between defendants’ lines. Defendants assert 
that Tennesseé Central cars delivered over their rails 
by the Nashville terminals normally return empty, where- 
as their own cars normally return loaded, except coal 
cars, and that coal cars occasionally return loaded with 
brick, stone, lumber, ete. No figures are given, how- 
ever, nor is it clear that the difference in the return 
movement, if any, is not directly attributable to the 
interchange by defendants of competitive as well as 
non-competitive traffic or possibly to the indiscriminate 
use of each other’s cars. Tennessee Central cars can 
be placed at industries on defendants’ rails west of 
Shops Junction in the same number of switching move- 
ments as defendants’ cars. Tennessee Central cars 
necessitate an extra stop of defendants’ switching trains 
at Shops Junction, but are handled at that point more 
easily than defendants’ cars are handled in the yards 
of the terminal company, defendants’ primary classifica- 
tion yard. They are also hauled a shorter distance than 
defendants’ cars. One more switching movement is 
required to place Tennessee Central cars at industries 
on defendants’ rails east of Shops Junction than de- 
fendants’ cars require—a movement from Shops Junc- 
tion to the terminal company’s yards. But since de- 
fendants’ switching trains plying between the terminal 
company’s yards and West Nashville all pass Shops 


It is true, 
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Junction, the extra movement of Tennessee Central cars 
between Shops Junction and the yards of the terminal 
company cannot cause much extra expense, and since 
non-competitive Tennessee Central traffic is switched, 
such extra expense, if any, is evidently- considered 
negligible by defendants themselves. The cost to de- 
fendants of switching competitive Tennessee Central 
traffic is the same as the cost of switching non-com- 
petitive traffic. None of these conditions relative to 
switching Tennessee Central traffic, moreover, appears 
to differ materially from the conditions of interchange 
between defendants’ lines prior to the creation of the 
Nashville terminals, which conditions were improved 
only at the very considerable expense incurred by de- 
fendants through the building operations of the ter- 
minal company. 

Defendants contend that the interchange cf com- 
petitive traffic with the Tennessee Central would not 
be mutually advantageous. In support of this contention 
they show that there are approximately 240 industries 
located exclusively on their rails, equipped with sidings 
that will accommodate approximately 2,350 cars, as 
compared with 100 industries equipped with sidings 
accommodating not over 700 cars located exclusively on 
the rails of the Tennessee Central, and that during the 
six months ending Jan. 31, 1914, defendants delivered 
to the Tennessee Central for placement at Tennessee 
Central industries 245 loaded cars and 196 cars for 
transportation as cOmpared with 952 cars received by 
defendants from the Tennessee Central for placement 
by the Nashville terminals and 104 cars received for 
transportation. These figures furnish some evidence 
that defendants together potentially control more traffic 
to and from Nashville than the Tennessee Central poten- 
tially controls and that defendants together may lose 
more competitive traffic through reciprocal switching 
than they will gain, although the figures given relative 
to the number of cars actually interchamged apparently 
relate exclusively to non-competitive traffic. These com- 
parisons, however, are irrelevant. Only the effect of 
reciprocal switching on defendants’ lines individually 
is relevant, and as to this the record is silent. Neither 
is there any evidence that the interchange of traffic 
between defendants’ lines is mutually advantageous. 
If not: mutually advantageous, one line at least cannot 
urge lack of mutual advantage against reciprocal switch- 
ing with the Tennessee Central. If the Nashville, Chat- 
tanooga & St. Louis, for example, is willing to inter- 
change traffic with the Louisville & Nashville, even 
though it loses more traffic than it gains, it is not in 
a position to refuse to interchange traffic with the Ten- 
nessee Central solely on the ground that more traffic 
will be lost than gained. Defendants assert that the 
industries served by them through the Nashville ter- 
minals are about equally divided between their respective 
lines. This does not prove, however, that the volume 
of traffic to and from the two groups of industries is 
the same or that the interchange of traffic between the 
two lines is mutually advantageous. General assertions 
are insufficient, moreover, to prove that reciprocal switch- 
ing arrangements are mutually advantageous. More 
definite evidence should be given, preferably figures 
showing the precise amount of traffic surrendered or 
gained by each road participating in the arrangement. 
Switching at Galesburg, Ill., supra. 

The Louisville & Nashville interswitches competitive 
and non-competitive traffic on the same terms witn 
other carriers at several other points, notably Memphis, 
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Tenn., and Birmingham, Ala., while the Nashville, Chat- 
tanooga & St. Louis admittedly interswitches both kinds 
of traffic at the same rates with all connections at all 
points of connection with other carriers, ey-ept Nash- 
ville and Lebanon, Tenn., where it connects wit’ the 
Tennessee Central. Since Nov. 14, 1914, a switchim, 
charge of $2 per car for both kinds of traffic has been 
in effect at Lebanon. We do not find any substantia! 
evidence that the conditions peculiar to the interchange 
of competitive traffic at such other points are sub- 
stantially unlike the conditions at Nashville or that the 
interchange is mutually advantageous at such other 
points. Under these circumstances we think the almost 
unique policy pursued at Nashville requires more tv 
justify it than has been shown. 

The only use of defendants’ “tracks or terminai 
facilities’ asked by complainants for the Tennessee 
Central is the use incidental to the movement of. Ten- 
nessee Central cars by defendants to and from indus- 
tries on defendants’ tracks. No use by Tennessee Cen- 
tral trains is asked, nor any use of defendants’ freight 
depots or team or storage tracks. In the latter case 
defendants’ tracks would be used for transportation 
conducted by the Tennessee Central. In the case of 
the use actually asked defendants will conduct the 
transportation, and the difference is more than a mere 
difference in degree. 

Most of the industries involved are situated from 
two to seven miles from Shops Junction. The service 
asked is a railroad haul, and in our opinion constitutes 
transportation, as defendants tacitly concede when they 
argue that the local rates to and from Shops Junction 
and Vine. Hill at which they had moved Tennessee 
Central competitive traffic are transportation rates for 
transportation to and from local points. Section 1 of 
the act requires railroads subject to the act to furnish 
transportation, including the transportation of cars of 
connecting carriers. Since adequate provision is made 
for the return of cars interchanged and for compensa- 
tion for their use, and the use of tracks incidental to 
transportation conducted entirely by the carrier whose 
tracks are used is the very use which railroads are 
constituted to afford, no property is “taken” by these 
provisions. G. T. Ry. Co. vs. Michigan Ry. Comm., 231 
U. 8S., 467; C.. M. & St. P. Ry. Co. vs. Iowa, 233 U. §S., 
334; C. IL & L. Ry. Co. vs. Railroad Commission, 95 
N. E., 364; Pa. Co. vs. U. S., 214 Fed., 445; St. L., S. & 
P. R. R. Co. vs. P. & P. U. Ry. Co., supra. 

Complainants contend, moreover, that the local rates 
applied by defendants for the movement of Tennessee 
Central competitive traffic to and from Shops Junction 
have been applied as switching charges and that de- 
fendants have voluntarily subjected their tracks and 


‘terminal facilities to the use now asked for the Ten- 


nessee Central. The contention is not without merit. 
Defendants’ terminals are admittedly open to non-com- 
petitive Tennessee Central traffic; and the publication 
by the Nashville, Chattanooga & St. Louis of the rates 
to and from Shops Junction to apply on competitive 
Tennessee Central traffic in its terminal tariff from Dec. 
14, 1913, to Jan. 25, 1914, constituted a distinct repre- 
sentation to the public that Tennessee Central com- 
petitive traffic would be switched at those rates by the 
Nashville, Chattanooga & St. Louis. Defendants explain 
this action on the ground that the expansion of the city 
had rendered Shops Junction an intracity or -intrater- 
minal point. Shippers, however, were under no duty 
Furthermore, no 


to go behind the face of the tariff. 


Vol. XV. No. 3 


traffic other than Tennessee Central traffic is handled 
by defendants’ at Shops Junction, no pay station is 
maintained there, and defendants’ tracks are not access 
ible at that point either by roadway or street. The 
Louisville & Nashville local rates similarly applied, 
which, as previously stated, are the rates between Nash- 
ville and Overton, Tenn., with intermediate application 
at Vine Hill, have never been published in the Louis- 
ville & Nashville terminal tariffs, but, on the other 
hand, have been applied to. and from Shops Junction, 
which point is reached by the Louisville & Nashville 
only, through the operations of the Nashville terminals 
and over the rails of the Nashville, Chattanooga & S*. 
Louis. It is fairly arguable, therefore, that the Louis- 
ville & Nashville also has applied its local rates as 
switching charges. But if defendants have voluntarily 
opened their terminals to Tennessee Central traffic they 
are not being compelled to do so. M. & M. Asso. vs. 
P. R. R. Co., 23 I. C. C., 474 (The Traffic World, May 25, 
1912, p. 1038); Traffic Bureau of Nashville, Tenn., vs. 
L. & N. R. R. Co., supra; Botsford & Barrett vs. P. 
R. R. Co., 29 I. C. C., 469 (The Traffic World, Feb. 28, 
1914, p. 428); Seattle Chamber of Commerce vs. G. N. 
Ry. Co., 30 I. C. C., 683 (The Traffic World, July 25, 
1914, p. 154). 


The virtually prohibitive charges imposed by de- 
fendants for switching competitive Tennessee Central 
traffic at Nashville cause Nashville shippers little direct 
pecuniary loss. Industries located on any of the three 
lines can avoid the switching charges imposed by the 
others by shipping over the line on which they are 
located. They are subject, however, to all the disad- 
vantages of service by a single railroad. Shipments 
are frequently misrouted. If the railroads are shown to 
be at fault, delivery is made by drays at the railroad’s 
expense, but only after the consignee has prepaid all 
charges, including drayage charges, and provided the 
consignee has notified the railroad of the error in rout- 
ing before accepting the shipment. Delivery is delayed 
and frequently goods are damaged by drayage. Lumber 
merchants located on defendants’ lines cannot profit- 
ably take advantage of the milling-in-transit service 
accorded at Nashville by the Tennessee Central. Ship- 


‘ments may be delayed because of a car shortage on one 


line, although another line has a surplus of cars. In- 
dustries located on one line lose customers at other 
points who prefer shipment over the other lines. These 
disadvantages to shippers affect Nashville as a city and 
hinder its growth as an industrial center. 

Under all of the circumstances disclosed we are of 
the opinion and find that defendants’ refusal to switch 
competitive traffic to and from the Tennessee Central 
at Nashville on the same terms as _ non-competitive 
traffic while interchanging both kinds of traffic on the 
same terms with each other is unjustly discriminatory, 
and that so long as defendants switch both competitive 
and non-competitive traffic for each other at Nashville 
at a charge equal to the cost of the service, exclusive 
of fixed charges, the charges imposed for switching 
Tennessee Central traffic should not exceed the cost of 
the service performed. 

Since defendants impose no charge upon shippers 
for the service performed by the Nashville termina!s 
they virtually absorb the charges which they impose 
upon each. The charges imposed by the Tennessee 
Central for switching defendants’ traffic are not absorbed, 
either in whole or in part. However, discrimination in 
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the matter of the absorption of charges is not alleged 
in the complaint nor discussed in the record and there 
fore cannot be considered. 

It appears that there are more than 20 industries 
at Nashville which the Nashville terminals and the 
Tennessee Central both serve, over the same lead 
tracks. There is no evidence, however, that these indus- 
tries are unduly preferred to the detriment of other 
industries at Nashville. 

The Tennessee Central switches competitive and 
non-competitive grain to and fron defendants’ lines 
from and to the Hermitage elevator located on its tracks 
several miles north of Shops Junction at a charge of 
$2 per car, but refuses to accord this rate to other 
grain dealers located on its tracks at Nashville. Com- 
plainants challenge the discrimination. The conditions 
are not identical, but we do not find that they are suf- 
ficiently dissimilar to justify different switching charges. 
We find that the Tennessee Central unduly prefers the 
Hermitage elevator. 

An order will be entered in accordance 
conclusions herein expressed. 

Harlan, Chairman, dissents. 


with the 


ORDER. 

It is ordered, That defendants Louisville & Nash- 
ville Railroad Co., Nashville, Chattanooga & St. Louis 
Railway and Louisville & Nashville Terminal Co. be, 
and they are hereby, notified and required to cease and 
desist, on or before May 1, 1915, and thereafter to 
abstain, from maintaining a practice whereby they re- 
fuse to switch interstate competitive traffic to and from 
the tracks of the Tennessee Central Railroad Co. at 
Nashville, Tenn., on the same terms as interstate non- 
competitive traffic, while interchanging both kinds of 


said traffic on the same terms with each other, as said 
practice is found by the Commission in its said report 
to be unjustly discriminatory. 

It is further ordered, That said defendants Louis- 


ville & Nashville Railroad Co., Nashville, Chattanooga 
& St. Louis Railway and Louisville & Nashville Ter- 
minal Co. be, and they are hereby, notified and required 
to establish, on or before May 1, 1915, upon notice to 
the Interstate Commerce Commission and to the gen- 
eral public by not less than 30 days’ filing and posting 
in the manner prescribed in section 6 of the Act to 
regulate commerce, and thereafter to maintain and 
apply to the switching of interstate traffic to and from 
the tracks of the Tennessee Central Railroad Co. at said 
Nashville, rates and charges which shall not be different 
than they contemporaneously maintain with respect to 
similar shipments to and from their respective tracks in 
Said city, as said relation is found by the Commission 
in its said report to be non-discriminatory. 

It is further ordered, That defendants Tennessee 
Central Railroad Co. and its receivers, H. B. Chamber- 
lan and W. K. McAlister, be, and they are hereby, 
notified and required to cease and desist, on or before 
May 1, 1915, and thereafter to abstain, from charging, 
demanding, collecting or receiving any greater switcl:- 
ing charges to and from other points on the tracks of 
the Tennessee Central Railroad Co. at Nashville, Tenn., 
on interstate shipments of grain than are contempo- 
Taneously in effect on such shipments to and from the 
Hermitage elevator located on said tracks, as the pres- 
ent relation of such switching charges is found by the 
Commission in its said report to be unjustly discrimi- 
natory. 
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It is further ordered, That said defendants men- 
tioned in the next preceding paragraph hereof be, and 
they are hereby, notified and required to establish, on 
or before May 1, 1915, upon notice to the Interstate 
Commerce Commission and to the general public by not 
less than 30 days’ filing and posting, in the manner 
prescribed in section 6 of the Act to regulate com- 
merce, and thereafter to maintain and apply switching 
charges to and from other points on the tracks of the 
Tennessee Central Railroad Co. at said Nashville on 
interstate shipments of grain which are no higher than 
the switching charges contemporaneously in effect on 
such shipments to and from the Hermitage elevator 
located on said tracks, as such relation is found by the 
Commission in its said report to be non-discriminatory. 

And it is further ordered, That this order shall con- 
tinue in force for a period of not less than two years 
from the date when it shall take effect. 


REDUCED RATE ON LOGS 


CASE NO. 6280 (33 I. C. C., 100-116) 
BOISE LUMBER CO., LIMITED, VS. PACIFIC & IDAHO 
NORTHERN RAILWAY CO. ET AL. 


Submitted Oct. 9, 1914. Decided Feb. 9, 1915. 


1. Rate of 9c per 100 pounds for the interstate transportation 
of saw logs from stations on the Pacific & Idaho Northern 
Ry. in Idaho to Boise, Idaho, found to have been unreason- 
able to the extent that it exceeded 7c per 100 pounds. 
Future rate prescribed. 

2. If the nature or value of a commodity offered for trans- 
portation is such as to demand an unreasonably low rate, 


there is no lawful obligation upon the carrier to meet this 
demand. 


3. Saw logs are a low-grade commodity, the transportation of 
which for long distances may not always be logical or prac- 
ticable, and in so far as concerns the administration of the 
law the carrier has discharged its duty in this respect when 
it has accorded reasonable and nondiscriminatory rates. 


Hawley, Puckett & Hawley, for complainant. 

J. H. Peterson, E. G. Davis and T. C. Coffin for 
state of Idaho and Public Utilities Commission of Idaho, 
interveners. 

Blackburn. Esterline and J. L. Lawson for United 
States, intervener. 

Harris & Smith, by I. 
and E. M. 
way Co. 

H. A. Scandrett, P. L. Williams and J. V. Lyle for 
Oregon Short Line Railroad Co. 


B. J. Dillon for Commercial Club of Council, Ida., 
intervener. 


F. Smith; Samuel Norris, 
Heigho for Pacific & Idaho Northern Rail- 


Report of the Commission. 


CLARK, Commissioner: 

The Boise Lumber Co., Limited, a corporation hav- 
ing its headquarters and plant at Boise, Ida., complains 
of the joint rate of 9 cents per 100 pounds charged by 
defendants, Pacific & Idaho Northern Railway, hereis- 
after referred to as the Pacific & Idaho, and Oregon 
Short Line Railroad, hereinafter called the Short Line, 
for the interstate transportation via Ontario, Ore., of 
saw logs from New Meadows, Tamarack and other so- 
called group A points on the Pacific & Idaho in Idaho 
to Boise. This rate is alleged to be unreasonable and 
discriminatory, and we are asked to prescribe in lieu 
thereof a rate of 3.1 cents per 100 pounds. Reparation 
is sought on the large number of carload shipments 
which moved during the period from November, 1912, 
to November, 1913, inclusive. 

' The United States of America, the state of Idaho 
and the Public Utilities Commission of Idaho have inter- 
vened supporting complainant, their interests resting 





‘Meadows, its present terminus. 
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in the ownership by the United States and by the state 
of Idaho of large timber tracts contiguous to New 
Meadows and Tamarack, the sale and disposition of 
which, it is alleged, have been effectually prevented or 
retarded as a result of the rate in controversy. The 
Council Commercial Club of Council, Ida., intervened 
in opposition to complainant on the ground that the city 
of Council, ‘in Adams County, is situated adjacent and 
convenient to the timber proposed to be transported to 
Boise and that it would work to the injury of the city 
and of Adams County were the low rate asked for 
granted and the transportation of logs and timber from 
Adams County for manufacture thus encouraged. 

Complainant has been angaged in business at Boise 
about 11 years, having remodeled a plant built some 20 
or 25 years ago. The present capacity of the plant is 
30,000 feet of lumber per day, and it employs about 
35 hands. Complainant’s capital stock is $50,000 and 
its surplus is also $50,000. During the time the present 
company has owned the mill it has been operated only 
from three to hix months per year. Except for the 
period November, 1912, to November, 1913, it has never 
secured logs from points on the Pacific & Idaho, but has 
obtained them from its own timber: holdings on the 
Boise River and on Moores Creek, floating them to the 
mill. The construction by the United States of a dam 
at Arrow Rock on the Boise River interfered with the 
floating of logs and led complainant to seek logs at 
Pacific & Idaho points. A railroad has been projected 
and is now under construction to the locality of com- 
plainant’s timber which will afford means of trans- 
portation should provision be not made for the floating 
of logs upon completion of the government dam. There 
is another mill at Boise of greater capacity than com- 
plainant’s mill, but it has not been in operation for 
several years. 

Originally the terminus of the Pacific & Idaho was 
at Evergreen, but in 1911, in order to get farther into 
the timber country, it was extended 13.6 miles to New 
From Néw Meadows to 
Weiser, Ida., the junction point with the Short Line, 
the distance is 89.3 mles. There are five lumber mills 
on the Pacific & Idaho, all going concerns, and four of 
them are of greater capacity than is complainant’s mill. 
Boise is on a branch of the Short Line, which diverges 
from the main line at Nampa. From Weiser to Nampa 
the distance is 60 miles, and from Nampa to Boise it 
is 20 miles. Complainant’s mill is approximately three 
miles beyond the passenger station at Boise. The total 
distance, therefore, from New Meadows to the Boise 
mill is 172.3 miles. The road haul of the Pacific & 
Idaho is 90 miles, and that of the Short Line 80 miles. 
Their respective divisions of the 9-cent rate are 5 and 
4 cents. It should be borne in mind, however, that this 
rate applies from all group A points, the nearest of 
which to Boise is Woodlawn, approximately 160 miles. 

No difficult grades or curves are encountered by 
the Short Line in its haul, but the Pacific & Idaho has 
curvature in 90 miles of 10,067 degrees, or nearly 28 
complete circles. It has 31.8 miles of track on curves 
and 58.2 miles on tangents, and a total of 98 bridges. 
At Rubicon Summit the elevation is 4,160 feet. The 
rise from Weiser to Rubicon Summit is 2,096 feet, whicl, 
however, is in favor of the loaded haul southbound. 
The extension to New Meadows cost about $450,000 and 
is a first-class standard road. There are no railroad 


connections at New Meadows, and the Pacific & Idaho 
forms no link in any transcontinental or other through 
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route. It is dependent entirely upon traffic to and froin 
its local stations. 

Prior to 1912 there had been no movement of logs 
from off this line and no application for commodity rates 
on logs in lieu of the rate of 18.5 cents per 100 pounds 
then applicable on both lumber and logs to Boise. in 
that year, following lengthy negotiations with com- 
plainant, the rate of 9 cents, was established and ar- 
rangements were made with the Short Line to supply 
flat cars for the traffic, the Pacific & Idaho not having 
the necessary equipment. The cars thus furnished 
and assigned exclusively to this business consisted of 
36 steel underframe, 100,000 pounds capacity cars, now 
worth about $995 each. In handling this traffic consid- 
erable switching is required at Weiser, Nampa and Boise 
in both directions, the cars always being returned 
empty. The average weight of the empty cars is 32,000 
pounds and the average loading 53,000 pounds. When 
the establishment of the 9-cent rate was under consid- 
-eration a minimum carload weight of 60,000 pounds was 
proposed. When the rate was established a minimum 
of 50,000 pounds was fixed. Later it was reduced to 
40,000 pounds, the present minimum. Defendants ascribe 
as the reason for these reductions in the minimum 
weight the hazard of shifting and spilling of logs and 
the recurrence of wrecks on the Pacific & Idaho. The 
Short Line can handle capacity loads with safety, but 
in this instance the disability of the initial carrier at- 
taches likewise to the Short Line, since transfer and 
rearrangement of loads in transit are economically im- 
practicable. Complainant furnished stakes and chains 
for the cars at an approximate cost of $60 each and 
an added maintenance cost of about $10 per car per 
annum. 

Due to the grades and curves 9 to 10 loaded cars 
constitute a maximum trainload on the Pacific & Idaho, 
and in the reverse direction with ascending grades § 
empty cars constitute the usual trainload. 

The contention for a rate of 3.1 cents per 109 
pounds is based upon the rate fixed in July, 1913, by 
the Railroad Commission of Wisconsin in the case of 
Northern Hemlock & Hardwood Mfrs.’ Asso. vs. C. & 
N. W. Ry. Co., as a distance rate to apply within the 
state on the line of the defendant carrier. This rate is 
subject to a minimum weight of 50,000 pounds per car 
except where the marked capacity of the car is less. 

A discussion of the relative conditions is pertinent. 
In the instant case the movement of saw logs was con- 
fined to a limited period and amounted in the aggregate 
to 30,302,300 pounds. The report of the Wisconsin com- 
mission shows that six of the most important shippers 
over the Chicago & Northwestern Railway for the year 
1912 furnished a tonnage of 802,022,000 pounds, or about 
26 times the tonnage of all shipments from the Pacific 
& Idaho. It also appeared that for the most part the 
Wisconsin shipments were in trainloads, the tonnage given 
not including shipments made under tariffs providing 
higher rates for movements in carloads. The hauls for 
the six operators named ranged from 42 to 141 miles, 
the logs moved in trains averaging 21 cars each, and 
the average load per car was 63,400 pounds. 

The rate approved by the Wisconsin commission super- 
seded a former carload rate of 3.5 cents per 100 pounds, 
which, by the discontinuance of a trainload rate of 2 
cents per 100 pounds, the Chicago & Northwestern had 
established to apply for either trainloads or single cars. 

The instant case is dissimilar. No obligation for 
reshipment is laid upon the shipper, solid trainloads 
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were and are seldom, if ever, handled, and none can 
be handled containing as many as 21 cars. There are 
no contributing log-road services on the part of ship- 
pers, the volume of traffic bears no comparison, and the 
movement has not been regular in character. The rec- 
ord discloses no marked delays at either loading or 
unloading point, but it requires an average of 10 days 
for a round trip of a car loaded and empty. The Pacific 
& Idaho pays per diem of 45 cents per car for an 
average of six days. To. the extent, however, that such 
payment depletes its revenues the revenues of the 
Short Line are augmented. In other words, its obliga- 
tion is to furnish necessary cars, and if it has none of 
its own, the disability thus created is offset by reten- 
tion in hand of moneys which would otherwise be ex- 
pended for purchase and maintenance of cars. 

Much evidence was submitted with respect to negv- 
tiations conducted in 1912 and 1913, looking to the estab- 
lishment of a rate lower than 9 cents. It is disputed 
that any consideration was given to the establishment 
of a joint rate of 5 cents, as contended by complainant. 
It is confirmed of record, however, that the Pacific & 
Idaho agreed to publish 6% cents, provided the Short 
Line would accept as its proportion thereof 214 cents; 
that the latter was unwilling to accept as low as 2% 
cents, agreeing instead to the publication of an 8-cent 
rate with divisions of 4% cents to the Pacific & Idaho 
and 3% cents for itself, but at the same time expressing 
unwillingness to join in a lower rate than 9 cents unless 
the Pacific & Idaho shared in the reduction. It seems, 
therefore, that the present rate has not been held pri- 
marily on its merits, but because of defendants’ failure 
to agree upon divisions of a lower rate. 

For the year ended June 30, 1913, products of for- 
ests comprised 35.98 per cent of the tonnage of the 
Pacific & Idaho. A total of 12,945 tons of lumber, 
presumably including logs, was handled on which the 
per ton-mile revenue was 2.046 cents. The average per 
ton-mile revenue on all freight was 2.80984 cents. The 
proportion of 5 cents aecruing to the Pacific & Idaho 
out of the 9-cent rate yields 1.11 cents per ton-mile and 
the Short Line’s proportion of 4 cents for 80 miles yields 
1 cent per ton-mile. The per car earnings for 170 miles 
based on an average load of 53,000 pounds are $47.79, 
of which the Pacific & Idaho receives $26.50 and the 
Short Line $21.20. 

The exhibits filed indicate a wide variation in the 
rates on saw logs maintained by carriers in different 
sections of the country for the several distances used, 
including the distances here involved. For illustration, 
using an estimated weight of 8,000 pounds per 1,00 
feet of legs, the distance rate of the Michigan Central 
Railroad for 145 miles and not over 160 miles is 2.5 
cents. per 100 pounds, or $2 per 1,000 feet. This road 
also maintains a rate applicable between points in 
Michigan, 169.8 miles and not over 201.2 miles, of 6.87 
cents per 100 pounds, or $5.50 per 1,000 feet. The Chi- 
cago, Milwaukee & St. Paul road’s rate for 170 miles is 
3 cents per 100 pounds, or $2.40 per 1,000 feet, and 
that of the Minneapolis, St. Paul & Sault Ste: Marie is 
3.7 cents per 100 pounds, or $2.96 per 1,000 feet. The 
rate of the Grand Rapids & Indiana from Boyne Falls to 
Grand Rapids, Mich., 175 miles, is 55 cents per 100 
pounds, or $4.40 per 1,000 feet. In the South the South- 
ern Railway has rates on saw logs for 170 miles apply- 
ing locally within different states of from 5.1 to 9.5 
cents per 100 pounds. For the same distance the Mobile 
& Ohio, the St. Louis, Iron Mountain & Southern, and 
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the Chicago, Rock Island & Pacific maintain rates on 
logs of 8, 12 and 14 cents per 100 pounds, respectively. 
Different minimum weights applying in connection with 
these several single-line rates, and substantially all of 
the lower figures are conditioned upon subsequent out- 
bound reshipment of manufactured products, higher rates 
being named for other shipments. 

In May Bros. vs. Y. & M. V. R._R. Co., 26 IL C. C., 
323 (The Traffic World, March 29, 1913, p. 702), we 
were asked to prescribe for logs, the transportation of 
which ended at Memphis, Tenn., certain net rates then 
applicable to logs subsequently manufactured and the 
products shipped out. For 170 miles the net rate was 
5.5 cents and the gross rate 6.5 cents. We approved 
the higher rate. In that case we found that forest 
products constituted 47.71 per cent of the tonnage of 
the Yazoo & Mississippi Valley and yielded 34.4 per 
cent of its freight revenue. The average log train con- 
sisted of 24 cars and a caboose. The average distance 
hauled on the Yazoo & Mississippi Valley was 100.61 
miles and the average use of a car 13 days, the return 
movement being for the most part empty. Due to fre- 
quent inundations of tracks and poor roadbed resulting 
from alluvial deposits and poor drainage, maintenance 
costs were found to be high. 

In Chattanooga Log Rates, 30 I. C. C. 36 (The 
Traffic World, May 2, 1914, p. 842), we approved a dis- 
tance scale of rates on logs for application on the Ala- 
bama Great Southern Railroad, the rate for 170 miles 
being 6.5 cents per 100 pounds. There was no return 
of manufactured products to the carrier; the tonnage 
handled in one year was 19,898.7 tons, the cars were 
all returned empty, and the average trip for a car was 
10 days. 

Defendants contend that the natural and logical 
place for the manufacture of lumber from timber along 
the Pacific & Idaho is at points on that line, and that 
it is impossible to make a rate low enough to enable 
the Boise mill to use these logs and at the same time 
to return to the carriers out-of-pocket costs. No attempt 
was made, however, to establish what these out-of- 
pocket costs are or to otherwise segregate the costs of 
the service. Complainant and interveners in its behalf 
insist that mills cannot be satisfactorily and profitably 
operated on the line of the Pacific & Idaho, and that 
their rights are encroached upon and the lumber indus- 
try injured by the maintenance of rates designed tv 
hold logs to, and compel manufacture on, that line. 
The testimony includes data on climatic and wage con- 
ditions, banking facilities and other matters not neces- 
sary to detail. 

It appears that the United States and the state of 
Idaho are the respective owners of 175,877,000 feet and 
55,000,000 feet of merchantable timber tributary to the 
Pacific & Idaho, which must move by rail; that this 
timber is subject to deterioration if allowed to longer 
stand; and that efforts to dispose of it have been un: 
availing, the controlling obstacle being the freight rate 
to Boise. Defendants contend that restrictions placed 
by the government, remoteness from the line of the 
railroad, logging costs and similiar factors contribute 
to the difficulties of the United States and the state of 
Idaho. The development of these timber tracts is 
alleged to be of paramount importance. As was said, 
however, in Railroad Commissioners of Montana vs. B., 
A. & P. Ry. Co., 31 I. C. C., 641 (The Traffic World, 
Oct. 24, 1914, p. 762), “the national or public aspect of 
this matter is one of general governmental policy and 
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not one which the law intrusts to this Commission to 
determine.” The necessity or desirability of developing 
great national or state forest reserves is not sufficient 
to establish that rates which do not permit of such 
development are necessarily unreasonable. 

It is not within the province of carriers to dictate 
where manufacturing shall or shall not be done, or by 
means of their rate adjustments or otherwise to select 
or control the markets where their shippers shall buy 
or sell. Every shipper is entitled to a reasonable rate; 
but if the nature or value of a commodity offered for 
transportation is such as to demand an unreasonably 
low rate, there is no lawful obligation upon the carrier 
to meet this demand. 

Saw logs are a low-grade commodity, the transpor- 
tation of which for long distances may not always be 
logical or practicable, and in so far as concerns’ the 
administration of the law the carrier has discharged 
its duty in this respect when it has accorded reason- 
able and non-discriminatory rates. 

No plea of financial depression is urged on behalf 
of the Short Line, but it is averred that the Pacific & 
Idaho has never made a profit over operating expenses, 
taxes and fixed charges; has never paid a dividend; 
has rarely, if ever, enjoyed operating revenues in excess 
of operating expenses; has defaulted in interest pay- 
ments on its first and second mortgage bonds; and has 
been able to but slightly reduce the amount of notes 
and other secured and unsecured obligations which it 
has in addition to its funded debt. For the year Novem- 
ber, 1912, to November, 1913, its accounts showed a 
deficit of $91,712.56, the net operating revenue having 
been $73,911.12. As we have seen, products of forests 
furnish approximately 36 per cent of the road’s tonnage, 
the next in importance, products of animals, approxi- 
mating 21 per cent. Certain of the country traversed 
by it is adapted to agricultural pursuits, to stock raising, 
and to fruit culture. 

Whether the carrier earned dividends or not sheds little 
light on the question as to whether the rate on a particular 
article is reasonable. For, if the carrier’s total income enables 
it to declare a dividend, that would not justify an order re- 
quiring it to haul one class of goods for nothing, or for less 
than a reasonable rate: On the other hand, if the carrier 
earned no dividend, it would not have warranted an order 
fixing an unreasonably high rate on such article. (I. C. C. vs. 
U. P. R. R. Co., 222 U. S., 541.) 

It is our conclusion that the rate of 9 cents was 
and for the future will be unreasonable, but we find 
no warrant for so low a rate as that prayed for. Hav- 
ing in mind the difficulties of operation, the haul over 
two roads, with branch line and switching service, 
volume of traffic, comparatively light loads and other 
conditions present, we hold that during the period with- 
in which complainant’s shipments moved the reasonable 
maximum rate for the transportation of saw logs from 
Pacific & Idaho stations, New Meadows to Woodland, 
inclusive, to Boise would have been 7 cents per 100 
pounds, minimum weight 40,000 pounds, and that this 
rate shall apply as a maximum for the future. 

The Oregon-Washington Railroad & Navigation Co. 
maintains a rate on saw logs from Rondowa to La 
Grande, Ore., 37 miles, of $1 per 1,000 feet board meas- 
ure. From La Grande to Boise the rate on lumber is 
18.5 cents per 100 pounds, and from La Grande to Salt 
Lake City, Utah, 30 cents per 100 pounds. Complainant 
shows that the cost of transportation of saw logs to 
La Grande, $1 per 1,000 feet plus the cost of trans- 
portation of lumber La Grande to Boise based on an 
estimated weight dry of 2,500 pounds per 1,000 feet, at 
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18.5 cénts per 100 pounds, or $4.63 per 1,000 feet, com- 
pared with $7.72, the cost of transportation of 1,000 feet 
of saw logs New Meadows to Boise, based on 9 cents 
per 100 pounds and an estimated log weight of 8,578 
pounds per 1,000 feet, gives to the Oregon mill an ad- 
vantage of $2.09; also that using the same estimated 
weight the cost per 1,000 feet of saw logs to La Grande, 
and lumber La Grande to Salt Lake City at 30 cents 
per 100 pounds, a total of $8.50 per 1,000 feet, com- 
pared with charges of $7.72 for a thousand feet of saw 
logs New Meadows to Boise plus $7.50 per 1,000 feet 
of lumber Boise to Salt Lake City, on which the rate is 
also 30 cents per 100 pounds, a total of $15.22, gives 
the Oregon mill an advantage of $6.72. In these facts 
lies the basis for the allegation of discrimination. The 
outbound rates on lumber from Boise are in general the 
same as from the Oregon mills, while the rate from 
Pacific & Idaho stations to points east of Pocatello 
is 1 cent higher than from eastern Oregon. No rates 
on lumber are here in issue. The log haul Rondowa to 
La Grande is not shown to be under conditions and cir- 
cumstances similar to those attaching to the haul of 
logs from New Meadows to Boise. We fail to find here- 
in unlawful discrimination. 

Defendants admit that with minor exceptions the 
statement of shipments made by complainant on which 
reparation is claimed, the weights and the amount of 
the charges are correct. If complainant bore the freight 
charges on basis of the rates herein found unreason- 
able it is entitled to reparation, but as there is no evi- 
dence to this effect no award can be made at this time. 
Upon receipt of a statement verified by defendant’s 
accounting officers and accompanied by necessary paid 
expense bills, together with proof that the charges 
were borne by complainant, we will consider the entry 
of an order for reparation. 

An order will be entered in accordance with the 
conclusions herein announced. 





ORDER. 

It is ordered, That the above-named defendants be, 
and they are hereby, notified and required to cease and 
desist, on or before April 1, 1915, and thereafter to 
abstain, from charging, demanding, collecting or receiv- 
ing their present rates for the transportation of saw 
logs in carloads from stations on the Pacific & Idaho 
Northern Railway in Idaho, New Meadows to Woodland, 
inclusive, via Ontario, Ore., to Boise, Ida., which rates 
are found in said report to be unreasonable. 

It is further ordered, That said defendants be, and 
they are hereby, notified and required to establish, on or 
before April 1, 1915, upon notice to the Interstate Com- 
merce Commission and to the general public by not 
less than five days’ filing and posting in the manner 
prescribed in section 6 of the Act to regulate commerce, 
and thereafter to maintain and apply to the transpor- 
tation of saw logs in carloads from stations on the 
Pacific & Idaho Northern Railway in Idaho, New 
Meadows to Woodland, inclusive, via Ontario, Ore., to 
Boise, Ida., rates which shall not exceed 7 cents per 
100 pounds, minimum 40,000 pounds, which rates are 
found in said report to be reasonable. 

It is further ordered, That allowance of reparation 
herein be deferred pending presentation of evidence of 
the payment of charges. 

And it is further ordered, That this order shal! 
continue in force for a period of not less than two 
years from the date when it shall take effect. 
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DEMURRAGE ON LUMBER 


CASE NO. 5648 (33 I. C. C., 117-118) 
PINE BELT LUMBER CO. VS. GULF & SHIP ISLAND 
RAILROAD CO. 


Submitted Nov. 4, 1914. Decided Feb. 9, 1915. 


1. Demurrage charges for detention of two cars of lumber at 
Hattiesburg, Miss., shipped from Belpine, Miss., to Mobile, 
Ala., and dressed in transit at Hattiesburg, found to have 
been improperly assessed. 

2. The record containing no proof that complainants were dam- 
aged by the imposition of the charges assessed, reparation 
is denied. 


F. BE. Gillis for complainants. 

B. E. Eaton for defendant. 

Report of the Commission. 
BY THE COMMISSION: 

By complaint, filed March 24, 1913, setting forth 
inter alia that B. McClanahan, T. L. O’Donnell, R. H. 
Bostwick and T. W. Reeves are partners under the firm 
name of the Pine Belt Lumber Co., and as such are 
engaged in the lumber business at Braxton and San- 
ford, Miss., it is alleged that demurrage charges assessed 
on two cars loaded with lumber shipped from Belpine, 
Miss., to Mobile, Ala., and dressed in transit at Hatties- 
burg, Miss., were unjust and unreasonable. Reparation 
in the amount of such demurrage charges prayed on 
behalf of the Pine Belt Lumber Co. 

On: Oct. 14, 1912, complainants shipped from Bel- 
pine to Mobile a quantity of lumber, the bill of lading 
being marked “C/O Southern Lumber & Ice Co., Hatties- 
burg, Miss., For Drsg.,” which meant that the lumber 
was to be dressed in transit at Hattiesburg and then 
forwarded to Mobile. The shipment was loaded upon 
two flat cars, New Orleans, Mobile & Chicago No. 3418 
and Gulf & Ship Island No. 780, the latter being used 
as an “idler” to support that portion of the lumber 
extending beyond the forward car. The Gulf & Ship 
Island Railroad, the originating carrier, connects at 
Hattiesburg with the New Orleans, Mobile & Chicago, 
and at Gulfport, Miss., with the Louisville & Nashville. 
Both of the last-named carriers have lines to Mobile. 
Over each of these routes there was a joint rate of 9 
cents per 100 pounds. Defendant’s tariff authorized 
dressing in transit over the latter route only, and the 
shipment was, therefore, in effect routed over the lines 
of defendant and the Louisville & Nashville Railroad. 
The shipment moved to Hattiesburg upon the cars men- 
tioned, and after planing was reloaded upon the same 
cars and tendered by the mill to defendant for for- 
warding to Mobile. Defendant refused to forward ship- 
ment while loaded upon this equipment because, under 
transportation rules, a New Orleans, Mobile & Chicago 
car could not be diverted from home route and for- 
warded over the Louisville & Nashville lines. Defendant 
promptly ordered a car which could be used for for- 
warding the lumber from Hattiesburg, but pending its 
arrival demurrage accrued on each of the two cars 
which were under load in the amount of $11 on each 
car, or a total of $22, instead of $23, as stated in the 
complaint. 

Defendant states that these charges would not have 
accrued had the lumber been promptly unloaded and 
not held upon the cars at the milling point, or had com- 
plainants, when ordering the car at Belpine, notified 
defendant that the lumber was to be dressed in transit. 
This contention ignores the fact, however, that the bill 
of lading bore a notation which defendant itself recog- 
nized as’ notice that transit was desired at Hattiesburg 


and that suitable equipment would be required beyond 
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that point. Carriers may, as between themselves, prop- 
erly make rules to secure the return of empty cars 
from or to foreign lines, but they owe the duty to fur- 
nish promptly equipment for shipments, and they may 
not, under the guise of enforcing transportation. rules 
as to the return of equipment, impose undue burdens 
upon shippers. 

The proceeding herein was instituted by the freight 
audit bureau of Hattiesburg as “attorneys and agents 
for’ the Pine Belt Lumber Co. The complaint was 
signed by the secretary of that concern, who was com- 
plainants’ only representative and witness at the hear- 
ing. This representative had no personal knowledge of 
the facts pertaining to the movement of the shipments, 
the payment of the demurrage charges alleged to have 
been collected, by whom such charges were paid, nor 
by whom they were ultimately borne. He was also 
unable to testify of his own knowledge whether the 
complainant firm was a partnership at the time the 
shipments moved; if so, whether that partnership is at 
present in existence. 

Upon the facts now before us, we are of opinion 
and find that the demurrage charges were improperly 
assessed upon the cars in question. The record contains 
no proof that complainants were damaged. The prayer 
for relief must therefore be denied and the complaint 
dismissed. It will be so ordered. 





ORDER. 
It is ordered, That the complaint in this proceeding 
be, and it is hereby, dismissed. 


RATES ON AGRICULTURAL IMPLEMENTS 


1. & S. NO. 460 (33 I. C. C., 119-121) 

RATES ON AGRICULTURAL IMPLEMENTS FROM 
SAN FRANCISCO, STOCKTON, CAL., AND OTHER 
POINTS, TO SPOKANE, WASH., AND OTHER 
POINTS. 


\Submitted Jan. 2, 1915. Decided Feb. 9, 1915. 
Proposed cancellation of proportional carload and less-than- 
carload rates on agricultural implements from Stockton, 
Cal., to Portland and East Portland, Ore., when destined to 
points beyond, resulting in increased rates and an increase 
in the carload minimum from 20,000 to 24,000 pounds, found 
to have been justified. Order of suspension vacated. 
G. D. Squires, T. J. Norton, E. W. Camp, F. H. 
Wood and C. W. Durbrow for respondents. 


C. Neumiller for protestant. 


Report of the Commission. 
BY THE COMMISSION: 

The tariff item under investigation in this proceed- 
ing, Gomph’s supplement No. 16 to I. C. GC. No. 110, 
filed to take effect May 25, 1914, proposed to cancel the 
proportional carload commodity rate of 16 cents per 
100 pounds, 20,000 pounds minimum, and the propor- 
tional less-than-carload rate of 26 cents per 100 pounds. 
from Stockton and other California points to Portland 
and East Portland, Ore., on agricultural implements 
destined to points in the Northwest beyond Portland. 
Upon protest by the Holt Manufacturing Co. of Spokane, 
Wash., the item was suspended until March 22, 1915. 
The proposed cancellation would leave effective a car- 
load rate of 27 cents per 100 pounds, 24,000 pounds 
minimum, and a less-than-carload rate of 30 cents. 

Protestant’s evidence and arguments relate exclu- 
sively to the cancelation of the proportional carload 
rate. The Southern Pacific Co. was the only carrier 
that appeared at the hearing. | 


' 
| 
' 
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The tariff containing the suspended item names 
class and commodity rates from points in California 
to destinations in the Northwest. As originally pub- 
lished the rates named were the rates in effect to the 
same points of destination from San Francisco by water 
to Portland and by rail from Portland to destination, 
and were applied arbitrarily from San Francisco Bay 
points and@ interior points as far north as Marysville, 
Cal., including Stockton. In Fourth Section Application 
of Southern Pacific Co., 22 I. C. C., 366 (The Traffic 
World, Feb. 24, 1912, p. 317); 24 I. C. C., 34 (The Traffic 
World, June 22, 1912, p. 1254), which involved class 
rates between San Francisco and Portland and group 
and intermediate points, it was held, among other 
things, that the carriers might maintain their published 
class rates between San Francisco and Portland, but 
that the application of the San Francisco-Portland rates 
from other points on San Francisco Bay and points in- 
land while higher rates were maintained from inter- 
mediate points to Portland was unlawful. As a result 
of that decision, respondents assert, the carriers in- 
creased the class rates from Stockton nd other inland 
points in California to Portland by adding to the rates 
from San Francisco to Portland the local rates to San 
Francisco. This adjustment, respondents further assert, 
necessitated a readjustment of the commodity rates. 
The rate on agricultural implements from Stockton to 
Portland was accordingly increased in the suspended 
tariff by adding to the San Francisco-Portland carload 
rate of 20 cents. per 100 pounds a local rate of 7 cents 
per 100 pounds from Stockton to Sami” Francisco. Other 
commodity rates are to be similarly readjusted. 

The folMiowing table shows the through rates, in 
cents per 100 pounds, which will be effective on agri- 
cultural implements in carloads from Stockton to repre- 
sentative destination points beyond Portland in Wash- 
ington, Oregon and Idaho, if the 16-cent proportional 
earload rate from Stockton to Portland is canceled and 
the 27-cent rate is applied: 


To— Miles. Rate. 
SME PS od dbus ads sae ebes SaeNs 606 nee 956 66 
NN ee tt ok Cand wage se hod keacee'e 1,129 83 
LT, 40 nsb oo dh bebes coders eaeaches eases 1,159 77 
ne: - CNN £01 3 1 3 lO eae oo bec be0s vba et's see 000 1,189 91 


Agricultural implements in carloads are rated Class A 
in the Western Classification. The rates shown in the 
above table are lower than the Class A rates for like 
distances in the same and other territory. The maximum 
rate permitted in Fourth Section Application of Southern 
Pacific Co., supra, upon articles classified as Class A 
in the Western Classification from, to or between inter- 
mediate points on the line from San Francisco to Port- 
land was 75 cents per 100 pounds. Resfondents insist, 
moreover, that the 20-cent commodity rate on agricul- 
tural implements in carloads from San Francisco to 
Portland is extremely low and is carried to meet water 
competition. 

Most of the shipments of agricultural implements 
from California points to the Northwest consist of com- 
bined harvesters and caterpillar tractors, which imple- 
ments are included in the output of protestant’s plant 
at Stockton. Protestant opposes the cancelation of the 
16-cent proportional rate from Stockton to Portland on 
the ground that it is of long standing and that their 
business has been built up on that rate. Protestant 
insists also that it will not be able under the 27-cent 
rate to compete with manufacturers located in Oregon 
and Washington. It appears, however, that protestant’s 
competitors have shorter hauls than protestant, and 
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that the rates from Stockton to destinations beyond 
Portland based on a 27-cent carload rate from Stockton 
to Portland are approximately the same as the rates 
based on a 16-cent proportional rate to Portland which 
were in effect prior to the reductions in the rates from 
Portland to destination effected in Portland Chamber 
of Commerce vs. O. R. R. & N..Co. 19 1..C. C., 265 
(The Traffic World, July 2, 1910, p. 19), which were the 
rates upon which protestant’s trade was developed. 

The 24,000-pound minimum applicable to the 27- 
cent rate from Stockton to Portland is the minimum 
prescribed for carload shipments of agricultural imple- 
ments of all kinds in the Western Classification and 
approved by the Commission In the Matter of Suspension 
of Western Classification, 25 I. C. C., 442 (The Traffic 
World, Jan. 4, 1913, p. 5). 

Upon all the facts of record we find that respond- 
ents have justified the cancelations proposed, and an 
order will be entered vacating the suspension. 





ORDER. 


It appearing, That on May 22, 1914, the Commission 
entered upon an investigation concerning the propriety 
of the increases and lawfulness of the rates, charges, 
regulations and practices stated in the scheduled desig- 
nated as follows: F. W. Gomph, agent, supplement No. 
16 to I. C. C. No. 110, and subsequently ordered that 
the operation of. said schedule be suspended until 
March 22, 1915. 

It further appearing, That a full investigation of 
the matters and things involved has been had, and that 
the Commission, on the date hereof, has made and filed 
a report containing its findings of fact and conclusions 
thereon, which said report is hereby ‘referred to and 
made a part hereof: 

It is ordered, That the orders of the Commission 
heretofore entered in this proceeding suspending the 
operation of said schedule _be, and they are hereby, 
vacated and set aside as of March 6, 1915. 


It is further ordered, That copies hereof be forth- 
with served upon F. W. Gomph, agent, and upon the 
carriers respondent herein, parties to said schedule, and 
that a copy hereof be filed with said schedule in the 
office of the Commission. 





COASTWISE COAL MOVEMENT 


__ 


CASE NO. 6001 (Se. T.-C; f... F67-159) 
BASIN SUPPLY CO. VS. TEXARK 
RAILWAY CC 

Submitted Sept. 8, 1914. Decic 

1. The carrying of coal for use as fuel 
a vessel engaged in coastwise or forcéigu iauc dues not 
constitute a coastwise or export movement of the com- 
modity. 

2. Defendant’s demurrage regulations relative to the free time 
allowance on bunker coal at Port Arthur, Tex., not found 
to be unreasonable or unjustly discriminatory.. Complaint 
dismissed. 


J. W. Williams for complainant. 
J. M. Souby for defendant. 


Report of the Commission. 


-BY THE COMMISSION: 


Complainant is a corporation engaged in the business 
of supplying coal intended for use as fuel on board ves- 
sels at Port Arthur, Tex. By complaint, filed Aug. 4, 
1913, it is alleged that defendant’s demurrage rules gov- 
erning shipments of coal delivered at Port Arthur docks 
and intended for use as fuel on board vessels plying in 
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coastwise and foreign trade are unreasonable and un- 
justly discriminatory. 


Complainant ships no coal as cargo and sells none 
to. the ‘local trade at Port Arthur. The coal is con- 
signed from Arkansas and Oklahoma to the Port Arthur 
docks, three miles distant from the city proper. Com- 
plainant has no competition at Port Arthur and disposes 
of 10,000 to 42,000 tons a year, the average delivered to 
each vessel being from 75 to 100 tons. 


Defendant’s demurrage tariff, effective April 25, 1911, 
provided as follows: 


(a) Forty-eight hours’ (two days’) free time will be allowed 
for loading or unloading on all commodities. 


(c) Cars containing freight consigned locally to Port Arthur 
for coastwise or export movement via vessel will be allowed the 
maximum free time named below, provided the terminal agent 
is notified within forty-eight hours after arrival that such dis- 
position. will be made. Otherwise the usual forty-eight hour 
rule will apply. 

1. Grain, no time limit. 

2. Cotton, 120 hours. 

3. Cottonseed and rice products, 240 hours. 

4. Stone and other materials used in government improve- 
ment work, 120 hours, 

5. All other commodities, 168 hours. 


Defendant’s terminal agent at Port Arthur was noti- 
fied within 48 hours of the arrival of each car that the 
coal was for export or coastwise movement. Prior to 
1911 the above tariff rule was construed by defendant as 
allowing seven days’ free time on coal unloaded into 
vessels for fuel, but in October, 1911, the complainant 
was notified that the tariffs was so worded as to allow 
only 48 hours’ free time on such coal, Demurrage 
amounting to $556 was therefore assessed on 37 cars of 
coal delivered between Feb. 14, 1912, and July 16, 1912, 
allowance being made for only 48 hours’ free time. 
Complainant refused to accept defendant’s construction 
of the tariff and declined to pay the amount demanded, 
but tendered defendant $403 as demurrage on the 37 
ears on the basis of seven days’ free time, and asks 
that defendant be required to accept that sum in full 
payment. In October, 1912, the free time for unloading 
coal was made 72 hours, which is the time prescribed 
by the Railroad Commission of Texas on intrastate 
traffic. 


Complainant contends that coal carried in bunkers 
is a coastwise or export movement of that commodity, 
that the construction formerly placed upon the provision 
in the tariff is correct, and that any demurrage rule 
providing for less than seven days’ free time on bunker 
coal is unreasonable and unjustly discriminatory. 


Coal placed on a vessel for use as fuel on that ves. 
as a coastwise or export move- 
in the sense in which the term 

dd ig tariffs and commerce generally. An 
novement of a commodity from a 
port implies delivery at some other port. The owner- 
ship of the coal passed to the ship’s owners when it 
was loaded into the bumpers, and it thereupon ceased to 
be an article of commerce, as would a piece of ma- 
chinery installed on the vessel as a part of its equip- 
ment. The Supreme Court of the United States has held 
that lubricating oil placed on board for use and con- 
sumed in use on a vessel bound for a foreign port is not 
exported. Swan & Finch Co. vs. U. S., 190 U. S., 143. 
The court said, at page 114: 


Whatever primary meaning may be indicated by its de- 
rivation, the word ‘‘export’”’ as used in the Constitution and laws 
of the United States, generally means the transportation of 
goods from this to a foreign country. 


In support of the contention that the present rules 
are unreasonable the complainant calls attention to the 
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fact that vessels may -be coaled more -expeditiously and 
with less expense if the coal is allowed to remain in 
the cars after they arrive on the dock than if unloaded 
on the dock and reloaded on cars or barges: when a 
vessel is to take on coal; that the demand for bunker 
coal at Port Arthur is not regular, so that the com- 
plainant may not be called upon to coal a‘ ship in two 
weeks, and again, may have orders from ‘two or three 
vessels the same day. Notice that. coal is desired is not 
generally given until the vessel reaches Port Arthur, 
and the coaling is done at the vessel’s convenience, 
which is usually after its cargo has been loaded. Cot- 
ton, cottonseed and rice products, oil, packing-house 
products, and lumber are shipped from Port Arthur, and 
complainant points out the desirability of having coal 
on cars so that they may be switched to the particular 
dock at which a vessel is taking cargo instead of com- 
pelling the ship to move to the coal dock or have the 
coal delivered by barges. The complainant’s principal 
objection to the free time allowed on bunker coal is not 
that it is not ample time for unloading, but that it 
necessitates rehandling before delivery is made to ves- 
sels. 


The primary object of demurrage regulations is to 
secure the prompt release of equipment. It would un- 
doubtedly be more convenient for the complainant to be 
able to hold coal in cars and thus avoid the expense 
incident to rehandling, but the record shows that the 
free time allowed is ample for the purposes of unload- 
ing. In view of the fact that the complainant has stor- 
age room on its dock for 1,000 tons of coal, and that 
the average number of tons delivered to each vessel is 
iess than 100, it would seem that the complainant could 
adjust its orders in such a way as to avoid congestion 
and delay. This is substantiated by evidence of record 
to the effect that the complainant’s demurrage charges 
now average about $250 or $300 annually, while. the 
charges of $556 involved in the present case accrued 
during five months in 1912. 

It is further urged that to allow more free time on 
lumber and other commodities, which require practically 
the same handling so far as actual transportation serv- 
ice is concerned, than is allowed for bunker coal: is 
unjustly discriminatory. There is no competition, how- 
ever, between bunker coal and other commodities which 
move from the port in commerce. The varying allow- 
ances for different commodities, it was stated, are the 
result of commercial and competitive conditions. It is 
not shown that competitors at other ports have any ad- 
vantage in the matter of free time allowed on bunker 
coal, or that the alleged discrimination operates in any 
way to the complainant’s damage. 

Upon the facts and circumstances of record we are 
of opinion and find that the defendant’s rules and regu- 
lations as to demurrage on bunker coal at Port Arthur 
have not been shown to be unreasonable. 

We further find that the demurrage regulations com- 
plained of are not unjustly discriminatory or unduly 
prejudicial. 

An order dismissing the complaint will be entered. 





ORDER. 


It is ordered, That the complaint in this proceeding 
be, and it is hereby, dismissed. 
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RATES ON TOMATOES 


I. & S. NO. 352 (33 I. C. C., 145-149) 
RATES ON TOMATOES FROM JACKSONVILLE, FLA., 
TO KANSAS CITY, MO., AND OTHER POINTS. 

l. & S&S. NO. 393 
RATES ON TOMATOES FROM JACKSONVILLE, FLA., 
TO ST. PAUL, MINN., AND OTHER POINTS. 
Submitted Dec. 19, 1914. Decided Feb. 9, 1915. 


Proposed increased rates on tomatoes in carloads moving under 
ventilation from Jacksonville and other Florida base points 
aaa west of the Mississippi River, found to be justi- 
fied, 


R. C. Fyfe for Western Classification Committee. 

A. P. Humburg and Henry G. Herbel for Illinois 
Central Railroad Co., Missouri Pacific Railway Co. and 
other carriers. 

R. Walton Moore, M. Carter Hall and Charles J. 
Rixey, Jr., for Atlantic Coast Line Railroad Co., Florida 
Bast Coast Railway Co. and other carriers. 

G. R. Williams and J. F. Thomas for protestants. 

E. C. Hoskins for Florida Growers’ and Shippers’ 
League. 

Report of the Commission. 
CLEMENTS, Commissioner: 

Rates from Jacksonville and other Florida base 
points to points west of the Mississippi River, applicable 
on tomatoes originating in Florida, are made by com- 
bination of proportional rates to the Ohio and Missis- 
sippi River crossings and class rates beyond, the lowest 
combination in each case fixing the amount of the rate 
via all routes. Following a change in the rating of 
tomatoes in Western Classification from Class C, mini- 
mum 24,000: pounds, to fifth class, minimum 20,000 
pounds, and a consequent increase in the rates to points 
west of the Mississippi River from the Ohio and Mis- 
sissippi River crossings, it is now proposed to increase 
to the same extent rates on tomatoes originating in 
Florida, ‘the increase to accrue entirely to the lines 
west of the crossings. With the increase would go a 
reduction of 4,000 pounds in the carload minimum weight. 

The reasonableness of these proposed increased 
rates on tomatoes originating on the lines of the Florida 
East Coast Railway was considered by the Commission 
and found not to have been justified by the carriers in 
Rates on Tomatoes from Jacksonville to Kansas City, 
29 I. C. C., 522 (The Traffic World, March 21, 1914, p. 
564). Only the initial line was represented at the hear- 
ing, and but little testimony in justification of the in- 
creased rates was offered. Upon petition of lines com- 
posing the Western Classification and Western Trunk 
Line committees this investigation was reopened for 
further hearing in connection with Investigation and 
Suspension Docket No. 393, which involves similar in- 
creases on tomatoes originating at stations in Florida 
on the Atlantic Coast Line Railway. The operation of 
supplement No. 10 to Atlantic Coast Line tariff I. C. C. 
No. A-2155 was suspended by the Commission from 
March 5, 1914, until Jan. 3, 1915, and voluntarily further 
suspended by the carriers until April 3, 1915, the latter 
being made necessary by postponement of the hearing 
at the carriers’ request. 

The Florida East Coast Railway publishes propor- 
tional rates, applicable on tomatoes originating on its 
lines, from Jacksonville to a number of points west of 
the Mississippi River, constructed in the manner de- 
scribed. The other Florida lines publish separately pro- 
portional rates to the crossings and rates beyond. The 
suspended schedule of the Atlantic Coast Line names 
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rates from the crossings to St. Paul, Winona, Duluth, 
Minneapolis and Minnesota Transfer, Minn., Ottumwa, 
Ia., and Superior, Wis., and, as a matter of fact, in- 
creases the rates to only the three points first named. 
This, it is stated, was due to an oversight, as it was 
intended to make corresponding increases to the other 
points. To points in Western Trunk Line territory not 
named in the tariffs published by the Florida lines rates 
are now made by combination of proportionals to the 
crossings and fifth-class rates beyond. 

Florida tomatoes move under ventilation and in 
what is known as the white stage, which is between the 
green and the pink, or almost ripe, stages. The rates 
are named in cents per standard crate of 50 pounds. 
The rate from the base points to the Ohio iver cross- 
ings is 30 cents per standard crate, and in Florida Fruit 
& Vegetable Asso. vs. A. C. L. R. R. Co., 17 I. C. C., 5552 
(The Traffic World, March 5, 1910, p. 258), this rate, 
which had been increased from 25 cents was found not 
to be unreasonable. The proportional rates to Memphis, 
Tenn., and St. Louis, Mo., which are made with rela- 
tion to the Ohio River, are 28 and 33% cents per crate, 
respectively. 


To Kansas City, Mo., the proposed increase is from 
39 to 41% cents per crate. The short-line distance to 
Kansas City is through Memphis, from which point the 
Class C rate is 11 cents and the fifth-class rate 13% 
cents per crate. To St. Paul, Minn., the rate to which 
bases on Cairo, Ill., the proposed increase is from 41 to 
43 cents, the Class C and fifth-class rates from the 
crossing named being 11 and 13 cents per crate, respect- 
ively. These are typical of the proposed increases to a 
majority of the points, but in some cases they are some- 
what greater. The minimum applicable to the Florida 
base points is 21,000 pounds and thence to the Ohio and 
Mississippi River crossings 20,000 pounds. The mini- 
mum applicable in connection with the proportional 
rates of the Florida East Coast Railway from Jackson- 
ville to points west of the Mississippi River is 24,000 
pounds. The proposed increased rates, therefore, would 
carry a reduction in minimum of 4,000 pounds from 
Jacksonville on tomatoes originating on the Florida East 
Coast Railway and from the crossings on tomatoes orig- 
inating on the Atlantic Coast Line Railway. 

The rating of tomatoes in the territory west of the 
Mississippi River was considered by the Commission 
and the change from Class C to fifth class allowed pro- 
visionally in In the Matter of the Suspension of Western 
Classification No. 51, 25 I. C. C., 443 (The Traffic World, 
Jan. 4, 1913, p. 5). In the classification there considered 
a difference in rating was made between the hardier 
and heavier loading winter vegetables and the more 
perishable vegetables usually moving in the summer, 
which require expedited service. 

The western carriers seek to justify the proposed 
general increase on the ground that the earnings now 
received by them are not reasonably remunerative, con- 
sidering the nature of the traffic. The lines east of the 
crossings contend that in finding that the proportional 
rates to the crossings were not unreasonable the Com- 
mission had in mind their use on traffic moving to 
points west of the Mississippi River, and that they 
should not be compelled to accept less than such pro- 
portionals. The protestants contend that the present 
rates, considered as through rates, are sufficiently high, 
and that an increase would subject them to great dis- 
advantage in their competition with growers in Missis- 
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gsippi and Texas. It is stated by protestants that the 
reduction in minimum would not offset the proposed in- 
crease in the rates. 

The shipping season from the east coast of Florida 
is ordinarily from late in January until about the ist of 
June and from the west coast from May until about 
July 10. Mississippi tomatoes begin to move during the 
latter part of May, sometimes not before the ist of 
June, and the Texas season starts shortly thereafter. 
The following is a comparative statement of the dis- 
tances, rates per 100 pounds, and ton-mile earnings from 
illustrative points of origin in the two states named, 
and of the distances, proposed rates and ton-mile earn- 
ings from Jacksonville, Fla.: 


To Kansas City, Mo. To St. Paul, Minn. 
Per Per 

Dis- ton- Dis- ton- 
tance, Rate, mile, tance, Rate, mile. 


From— miles. cts. mills. miles. cts. mills. 
Jacksonville, Tex. ..... 632 50 15.8 1,192 62 10.4 
Crystal Springs, Miss. .. 721 55 15.3 1,110 62 11.2 
Jacksonville, Fla. ...... 1,180 83 14 1,482 86 11.6 


‘In making these comparisons it should be stated that 
while so-called gathering charges (proportional rates) 
are paid for the movement into the Florida base points, 
Mississippi and Texas tomatoes generally move under 
refrigeration at a cost in addition to the freight charges 
of $50 or more per car; that there is no competition 
with the latter during the greater part of the Florida 
shipping season, and that on the average Florida tomatoes 
bring substantially higher prices than those shipped from 
Mississippi and Texas. 

In considering the reasonableness of the increase in 
the proportional rate on tomatoes and other vegetables 
from Jacksonville, Fla., to the Ohio River crossings from 
25 to 30 cents per crate, the Commission, in the Florida 
Fruit & Vegetable case, supra, said, at page 558: 


Vegetables from Florida come into competition at the Ohio 
River and at points reached through Ohio River gateways with 
those produced in other parts of the south, particularly southern 
Alabama and Mississippi. The distance from these latter points 
to the Ohio River crossings is less than from Florida, and the 
rates established are generally less than 25 cents per crate. 
That rate was made to meet these competitive conditions. 

While the Commission takes into account competitive condi- 
tions in passing upon the reasonableness of rate adjustments, 
we do not feel that in the present instance we can properly re- 
quire these carriers to maintain rates from Florida base points 
to Ohio River crossings upon these vegetables of less than 30 
cents per crate, and we cannot, therefore, condemn the advance. 
Carriers may sometimes do, as a matter of policy, what this 
Commission would not require. 


This would seem equally applicable to the maintenance 
of the present rates on Florida tomatoes to points west 
of the Mississippi River. 

Comparison is also made of the rates in question 
and rates on oranges to points west of the Mississippi 
River. At the present rates the charges from Jackson- 
ville to Kansas City on the minimum carload weight of 
oranges, 24,000 pounds, would be but $1.20 less than the 
charges on a similar weight of tomatoes, and protestants 
admit that of the two oranges are less liable to damage. 

Below is a statement showing the earnings of the 
carriers between Jacksonville and the crossings and the 
earnings under the proposed rates of the carirers from 
the crossings to Kansas City and St. Paul: 


Earn- 

Rate ings per 

Distance, percrate, ton-mile, 

From— To— miles. cents. mills. 
Jacksonville.... Memphis ........... 696 28 16 

Memphis........ memees CUY 2.6653 484 13% 4.1 

Jacksonville... CRBTO  .... o0.00605 ecienis 779 30 15.4 

OIPO: sacs ed aiten Manes. Cy .4.cc<s:0 427 11% 10.8 

DAG... coe ceca PE Sonasoredies 703 13 7.4 


Comparison is also made of the rate from Jacksonville 
to Chicago of 38% cents, which is not here involved, and 
the rate for an approximately 400-mile longer haul to 
St. Paul of 43 cents per crate. 
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Owing to their perishable nature tomatoes moving 
under ventilation require prompt and careful handling, 
and the western carriers point out that while the south- 
eastern carriers handle tomatoes in the white stage, by 
the time they reach the crossings they are practically 
ripe. 

Upon consideration of the facts of record, including 
comparisons with rates and revenues on various other 
kinds of traffic, we are of opinion, and find, that the re- 
spondents have justified the proposed increased rates. 
Orders will be entered vacating the order heretofore 
entered in Investigation and Suspension Docket No. 352, 
which required maintenance of the present rates as max- 
ima for the statutory period, and the orders entered in 
Investigation and Suspension Docket No. 393. 





ORDERS. 
I. and S. Docket No. 352. 

It is ordered, That the order of the Commission en- 
tered in this proceeding on the second day of March, 1914, 
be, and it is hereby, vacated and set aside as of April 3, 
1915. 

It is further ordered, That copies hereof be forthwith 
served upon the carriers respondent herein. 





I. and S. Docket No. 393. 3 

It is ordered, That the orders heretofore entered in 
this proceeding be, and they are hereby, vacated and set 
aside as of April 3, 1915. 

It is further ordered, That copies hereof be forthwith 
served upon the carriers respondent herein, parties to 
said. schedules, and that copy hereof be filed with said 
schedules in the office of the Commission. 


EXPRESS COMPANY CLASSIFICATION 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. C. 


The Commission, Feb. 20, approved changes in the 
classification rules of express companions in Unreported 
Opinion A-980 and issued its eleventh supplemental order 
in Docket No. 4198, modifying its order of July 24, 1913, 
in the following particulars, to become effective on or 
before May 18: 





Classification Rules 

Substitute the following for paragraph (e) of Rule 2: 

(e) Shipments must be prepared or packed in a man- 
ner to insure safe transportation with ordinary care on the 
part of the express companies. Packages containing fragile 
articles, or articles consisting wholly or in part of glass, 
must be packed so as to insure safe transportation by ex- 
press with ordinary care; if not so packed and plainly 
marked as to indicate the nature of the contents, the com- 
pany shall not be liable for damage to such shipments 
except when proved to be negligent. The agent of the 
express company must not knowingly accept shipments not 
conforming to these requirements: 

Add the following paragraphs to Rule 2: 


(f) When consigned to a place at which the express 
company has no Office, shipments must be marked with 
the name of the express station at which the consignee will 
accept delivery. ; 

(g) Shipments of jewelry, diamonds, or other precious 
stones, money, bullion, bonds, coupons, watches or valu- 
able papers will not be accepted for shipment in packages 
containing ordinary merchandise unless such articles are 
enumerated in the express receipt, as shipments of this 
character are transported by the express comvany only 
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through a special department. In case of loss of any of 
the articles above mentioned when shipped with other 
merchandise, the express company will not be liable ex- 
cept for its own negligence unless such articles are enum- 
erated in the express receipt, 

Add the following paragraph to Rule 8:° 


(d) Packages containing dangerous articles as de- 
fined by the regulations prescribed by the Interstate Com- 
merce Commission and referred to in Rule 5, which are 
refused by the consignees or which cannot be delivered 
within 48 hours after arrival at destination, may be stored, 
providing a suitable storage place for such articles is 
available off the company’s premises, otherwise at the 
expiration of 48 hours they must be returned to shipper, 
subject to charges in both directions. 


Substitute the following for paragraph (b) of Rule 13: 


(b) When the value declared by the shipper, or the 
amount of a C. O. D., exceeds the value of $50 on a ship- 
ment weighing 100 pounds or less or exceeds 50 cents per 
pound on a shipment weighing more than 100 pounds, the 
charge therefor will be at the rate of 10 cents on each 
$100 of such excess value or for any fraction of $100. 


Substitute the following for paragraph (i) of Rule 14: 


(i) If a C. O. D. shipment is refused or cannot be 
delivered within 24 hours, the shipper must be immediately 
notified, and if not disposed of within 30 days of such 
notice, it may be returned subject to charges in both direc- 
tions, except that when shipper requests, either by labeled 
instructions on the shipment, or otherwise in writing, that 
the shipment be held for not longer than 60 days after 
date of its arrival at destination, it may be held for such 
period; provided, that explosives and other dangerous arti- 
cles shall be disposed of in accordance with Rule 8 (d), 
page —. All agents and employes are forbidden to make 
any agreement or accept shipments with any instructions 
which’ conflict with this rule. 


Substitute the following for paragraph (i) of Rule 17: 

(i) Bottles, demijohns, jugs or glass containers, when 
packed in wood, will be accepted only under the following 
conditions: 


Each bottle must be enclosed in a separate case or 
cover of corrugated paper or woven straw grass or some 
substance of equal cushioning qualities. 


Demijohns, jugs or glass containers must either be 
enclosed separately in cases or covers as above provided 
or securely packed in straw, excelsior, or some other cush- 
ioning material in such manner as to prevent breakage 
by concussion or by .contact with the box or with other 
vessels or articles contained in the box. 

Bottles.—Not more than twenty-four one-quart or forty- 
eight one-pint bottles to the wooden box or wooden case. 

One-Gallon Demijohns, Jugs or Glass Containers— 
Not more than one to the wooden box. 

Two-Gallon Demijohns, Jugs or Glass Containers—Not 
more thon one to the wooden box, 

Demijohns, jugs or glass containers of capacity ex- 
ceeding two gallons must be refused unless completely 
enclosed in patent wooden carriers equipped with han- 
dles and means for protecting the container from break- 
age and pilferage. 

Substitute the following for paragraph (h) of Rule 18: 

(h) Refrigeration—Carload Shipments of Perishable 
Commodities.—Refrigeration, being a separate and distinct 
service of transportation, is not included in the express 
rate, and where the express company’s tariff does not 
state the additional charge for refrigeration the express 











company will not undertake to provide refrigeration; but 
the shipper may provide necessary ice at owner’s expense. 

Where a stated amount per car for refrigeration is 
named in the tariff, it includes the cost of initial icing and 
reicing in transit to destination. 

Where the tariff separates the charge for refrigeration 
into two parts, first, the cost of initial icing, and second, 
a charge for reicing in transit, or a charge per ton for 
quantity of ice furnished, such charges for reicing in 
transit will be assessed in all cases, unless shipper gives 
instruction in writing to agent at point of origin that the 
car must not be reiced in transit. Agent at point of 
origin, on receipt of such written instructions will endorse 
on waybill, “Do not reice in transit.” 

If the shipment arrives after 6 o’clock p. m. or on a 
Sunday or a holiday, the shipment must be kept iced when 
necessary without additional expense to the owner up to 
7 a. m. of the business day following unless delivery is 
effected in the meantime. 


Add following paragraph to Rule 19: 


When rates are applicable to specified quantities or 
weights the charge on a lesser quantity or weight must 
not exceed the charge on such specified quantity or weight. 


Add the following rule: 


Rule 27.—Where special switching or other transporta- 
tion services, not performed by the express company, nor 
provided for in its tariffs, are desired by shipper or con- 
signee, the express company will, upon request, act as 
agent for the shipper or consignee in securing the service 
desired, the shipper or consignee to reimburse the ex- 
press company for the cost of the same as provided in the 
lawfully filed tariffs of the railroad company performing 
the service. 

Add the following sections to the Uniform Express 
Receipt: 

11. If the destination specified in this receipt is in a 
foreign country, the property covered hereby shall, as to 
transit over ocean routes and by their foreign connections 
to such destination, be subject to all the terms and con- 
ditions of the receipts or bills of lading of ocean carriers 
as accepted by the company for the shipment, and of for- 
eign carriers participating in the transportation, and as 
to such transit is accepted for transportation and delivery 
subject to the acts, ladings, laws, regulations and customs 
of over sea and foreign carriers, custodians and govern- 
ments, their employes and agents. 

12. The company shall not be liable for any loss, dam- 
age or delay to said shipment over ocean routes and their 
foreign connections, the destination of which is in a for- 
eight country, occurring outside the boundaries of the 
United States which may be occasioned by any such acts, 
ladings, laws, regulations or customs. 

13. It is hereby agreed that property destined to such 
foreign countries and assessable with foreign, govern- 
mental or custom duties, taxes or charges, may be stopped 
in transit at foreign ports, frontiers or depositaries, and 
there held pending examination, assessments and pay- 
ments, and such duties and charges when advanced by 
the company shall there become a lien on the property. 


Classification 
Add: 

Advertisements N. O. S., printed, engraved, lithographed 
or photographed on paper, cloth or cardboard, not includ- 
ing billheads, letterheads or letter paper, envelopes, bags, 
wrappers or ornamental paper: 

Charges must be prepaid. 


Vol. XV. No. 9 





a —_— = «= 


or 
th 











but 
ise. 

is 
ind 


hed 
Jud- 
ags, 


February 27, 1915 


When shipped in accordance with Rule 1 (j), third- 
class; when not so shipped, first-class. 

Under caption, “Animals and Birds—Live,”’ on page 
11, change seventh paragraph to read: 

Birds, cats, ferrets, guinea pigs, hares, mice, opos- 
sums, prairie dogs, rabbits, rats and squirrels upon which 
a value not exceeding $5 for each animal or bird maxi- 
mum $50 per shipment weighing 100 pounds or less, and 
not more than 50 cents per pound, actual weight, on each 
shipment weighing more than 100 pounds, has been de- 
clared, may be accepted on the Uniform Express Receipt. 

And change eleventh paragraph to read: 

Dogs.—In crates or kennels, securely chained, one and 
one-half times first-class; in crates or kennels, not securely 
chained, refuse; not in crates or kennels, if securely 
chained, minimum weight 100 pounds each, two times first- 
class, 

Change classification of berries on page 12 to read: 

Berries.—Second-class. 

When in crates charge on basis of weights as ascer- 
tained by weighing a number of crates each day. 

In refrigerators charge on basis of following estimated 
weights: 


ECOG 2 tots t Aelinsae> adams ainthant pounds 65 
NEE a ines) 6 SASS: + comedies ‘’...-pounds 130 
Oe GGG cc cbrinieoente: tet ala ta uaa Oct pounds 160 
S DOA: CURGOE 6 isis dike « crleemnrus pounds 400 


When in baskets covered with gauze, cloth or paper, 
first-class; when without cover, refuse. 

Under caption “Boats,’’ on page 12, change third and 
fourth paragraphs to read: 

Rowboats and Canoes—Not boxed or folded, minimum 
$2 each, four times first-class. 

Shells and Racing Row Boats—With or without riggers, 
minimum $4 each, eight times first-class. 

Change the classification of bread on page 12 to read: 

Bread—Pound rates, minimum 25 cents, second-class. 

The billing weight of a shipment of bread must be 
ascertained by deducting from the actual gross weight at 
time of shipment the weight of the basket, box or barrel, 
in which shipped, which weight must be marked on the 
package by the shipper. If not so marked, charges will 
be made upon the gross weight, except that if shippers 
declare the net weight at time of shipment charges will 
be made upon net weight. Agents must verify the tare 
marked on the package by weighing periodically the empty 
packages. 


In billing shipments of bread, the actual net weights 
will be used, but in no case shall shipments be accepted at 
less than the following net weights for each size con- 
tainer named below: 


I NE, coo ce crac s oice ne cee 25 pounds 
on i. Alaa a ee Ay RI SA -t0 30 pounds 
SEN WN os sc osc sree eee 35 pounds 
UT CE occ. hod c woo oe o> ere eeraietane 40 pounds 
WE I  S'occa'crec vce evs coe eet 50 pounds 
Se PE ng onc oo aa ss Hike ben Reels 60 pounds 
TQ FR, cin cc crv oe one cs cca beens 70 pounds 


Size and weight of containers must be plainly shown 
on the package. If the weight of the containers exceed 
the following weights empty: 


WI ID i 6 Pi nce reser domo kbs 25 pounds 
Be IE oss. oie: hissed on NS ee 30 pounds 
A WI gs a dig crete 4 um wld es ec aca esd 35 pounds 
CE - CINE oe. otc s oo opens wheat & as 40 pounds 
Gare) | WAM © a! ooo. bs 0 ss eo aORk 45 pounds 
Re re retest» 50 pounds 
SE I oon bin Karbte si eastwere mee 55 pounds 
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An additional charge on the excess weight. will be 
made at the bread rate. (Example: If a 5-bushel basket 
weighs 44 lbs., the basket when filled will be waybilled at 
the net weight of the bread plus 4 lbs., but not less than 
44 lbs.) 

Change the classification of eggs, market, on page 13, 
to read: " 

Eggs, market, second class. 

Duck eggs will be cuarged for at actual weight. 

Eggs, other than duck, when in cases, estimate the 
weight at 53 pounds per case of 30 dozen and 65 pounds 
per case of 36 dozen. 

When in cases or packages containing other than 30 
dozen or 36 dozen, the charge will be based upon the 
actual gross weight of the shipment. 

Shippers must mark cases to denote the number of 
dozens therein. 


Change the classification of soft crab empties (re- 
turned) on page 14 to read: 

Crab Empties—Weighing 40 pounds or less, each 10c; 
weighing over 40 pounds, each 25c. 

Change the classification of yeast boxes (returned) 
on page 14 to read: 

Yeast Empties—Refrigerators, not exceeding 20 lbs., 
each 15c; refrigerators, exceeding 20 Ibs., each 25c; N. O. 
S., each, 10c. 

Add to page 15: 

Furniture—Stools, iron frames, first-class. 

Change the classification of ginseng on page 15 to 
read: 

Ginseng, ginseng root or golden seal root, refuse 
unless in tight barrels or boxes, first-class, 

Add to page 15: 

Hops—Second-class. 

Under caption, “Live Stock,’ add to page 15 the fol- 
lowing paragraph: 

On mixed shipments of live stock and other matter, 
live stock contract must be executed for the animals, and 
uniform express receipt must be issued for the other mat- 
ter loaded in the car, the other matter being accepted sub- 
ject ‘to the terms and conditions of the uniform express 
receipt. 


Change first paragraph on page 16 to read: 

Food and utensils must be provided at the expense 
of the shipper. 

When carloads of live stock are unloaded for rest 
and feed under the federal law, the cost of such unloading, 
feeding and reloading must be borne by the owner. Switch- 
ing charges in connection with such service will be borne 
by the express company. 

Change sixth paragraph on page 16 to read: 

The rates herein provided do not include any service 
of the express company in passing imported shipments 
through the custom house. 

Add to thirteenth paragraph relating to the “maximum 
number of animals,’ on page 16, the following: 

When horses, jacks, mules or cattle are shipped in 
unstalled cars and the owner requests that one or more 
of the animals be separately stalled, the express company 
will provide therefor either by the use of a gate or parti- 
tion or the erection of a stall, and an additional charge of 
$10 will be assessed for each such division or stall; pro- 
vided that where cars are equipped with gates or par- 
titions and the loading space is divided into several sec- 
tions, no additional charge will be made. 

Change the classification of cattle on page 16 to read: 

Cattle—Crated, minimum $5 for each animal, first- 
class; crated when the gross weight, including the ani- 
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mal and the crate exceeds 1,000 pounds, refuse; not crated, 
single animals must be estimated at 1,000 pounds, two 
times first class. 

Change the classification of jacks, etc., on page 16 to 
read: 

Jacks, Mules, Burros, Ponies or Colts—Animals weigh- 
ing not over 500 lbs., each, crated, first-class; not crated, 
one and one-half times first class. Animals weighing over 
500 lbs, each and not over 1,000 pounds, including weight 
of crate, each, crated, first-class; not crated, classify 
same as a horse. Animals, crated, when the gross weight, 
including the animal and the crate, exceeds 1,000 pounds, 
refuse. 

Under caption, “Moving Picture Films,” on page 17, 
add: ; 

Ree] examination may be made only in the express 
office. 

Change the classification of drums on page 17 to read: 

Drums, boxed or crated, or packed in accordance with 
Rule 16 (a), both heads completely covered with wooden 
board, two times first-class; N. O. S., not so protected, 
refuse. 

Add to page 18: 

Shrimp—Second class. 

Must be charged for on basis of gross weight, except 
that shrimp shipped with ice, which is necessary for its 
preservation, must be charged for on the basis of 25 per 
cent added to the net weight of the shipment, unless actual 
gross weight is less at time of shipment. 

Add to page 19: 

Tariffs and classifications of transportation charges, 
including supplements thereto: When shipped in accord- 
ance with Rule 1 (j), third class; when not so shipped, 
first class. 

Change the classification of X-ray tubes or coi] on page 
20 to read: 

X-ray tubes or coil, pyrometers, rectifier tubes, mer- 
cury arcs and reflection tubes, three times first class. 


When shipper has executed a release exempting the 
express company from liability for breakage not due to 
negligence of the carrier, and has complied with the ex- 
press companies’ requirements as to marking and packing 
as prescribed in this classification, first class. 





‘ 


SUSPENDED TARIFFS 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. OC. 
February 19, in I. and S. No. 591, the Commission 
suspended from February 20 until June 20 item No. 19, 
page 231, of Western Classification No. 53, Fyfe’s I. C. C. 
No. 11. The suspended item provides for first class rating 
on food or meat choppers, less carload. Under the pres- 
ent classification these articles when knocked down are 
forwarded at second class. 

February 25, in I. & S. No. 537, the Commission 
further suspended from March 6 until September 6 Sup- 
plement No. 8 to San Pedro, Los Angeles & Salt Lake 
I. C. C. No. 386. 

The suspended supplement increases rates on hogs 
transported in single-deck cars from Salt Lake City and 
other points in the state of Utah to Los Angeles and 
certain other points in the state of California, the opera- 
tion of which was originally suspended from November 
6 until March 6. 
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MEEKER CASE DECISION 


U.S. Supreme Court Opinion In Hard Coal 
Reparation Cases 





No. 434.—October Term, 1914. 

Henry E. Meeker, Surviving ) On Writ of Certiorari 
Partner of the Firm of Meeker to the United States 
& Co., Petitioner, Circuit Court of Ap- 

vs. peals for the Third 

Lehigh Valley Railroad Co. Circuit. 

(Feb. 23, 1915.) 

Mr. Justice Van Devanter delivered the opinion of the 
court. 

This was an action under Section 16 of the Act to Regu- 
late Commerce* to recover from the Lehigh Valley Rail- 
road Co. damages alleged to have been sustained by a 
shipper and awarded by the Interstate Commerce Com- 
mission by reason of the company’s violation of the pro- 
hibition in Sections 1 and 2 of that act against unrea- 
sonable rates and unjust discrimination. The plaintiff 
prevailed in the District Court, but the Circuit Court of 
Appeals reversed the judgment, 211 Fed. 785, and a writ 
of certiorari granted under Section 262 of the Judicial 
Code brings the case here. 234 U. S. 749. 

The plaintiff was the surviving member of Meeker 
& Co., a copartnership, and sued in that capacity. This 
firm was engaged in the anthracite coal trade in New 
York City, and was accustomed to purchase its coal at 
collieries in Pennsylvania and to ship it over the defend- 
ant’s railroaa to tidewater at Perth Amboy, N. J., and 
thence by vessel to New York. Two distinct claims were 
involved. The first covered shipments from Nov. 1, 1900, 
to Aug. 1, 1901, and was grounded upon a charge that the 
railroad company had unjustly and injuriously discrimi- 
nated against Meeker & Co. by giving (on Aug. 1, 1901) 
to another and extensive shipper of anthracite between 
the same points an indirect but substantial rebate upon 
all shipments during the same period, and that by reason 
of this rebate the other shipper had obtained a contem- 
poraneous service in all respects like that rendered for 
Meeker & Co. at a less rate than was exacted from the 
latter. The second covered shipments from Aug. 1, 
1901, to July 17, 1907, and was based upon the charge that 
the established rate paid by Meeker & Co. during that 
period was excessive and unreasonable. 

On July 17, 1907, a complaint embodying both claims 
was presented to the Interstate Commerce Commission 
under Sections 9 and 13 of the act, and after a full hear- 
ing, in which the railroad company was an active par- 
ticipant, the Commission made a written report (21 I. 
Cc. C. 129), finding that the charge of unjust discrimina- 
tion was sustained by the evidence, condemning as ex- 
cessive and unreasonable the rate which was in effect from 
Aug. 1, 1901, to the date of the report, naming what was 
deemed a maximum reasonable rate, holding that the 
claimant was entitled to an award of reparation upon 
both claims, and directing that further proceedings be 
had to determine the amount to be awarded. Under Sec- 
tion 15 of the act an order was then made, requiring the 
railroad company, within a time named, to cease giving 
effect to the prior rate found unreasonable, and to estab- 
lish a new rate, not exceeding that found reasonable. 

Thereafter a further hearing was had, at which ad- 





*See act Feb. 4, 1887, 24 Stat. 379, c. 104, and amendments 
of March 2, 1889, 25 Stat. 855, c. 382; Feb. 10, 1891, 26 Stat. 743, 
ec. 128; Feb. 8, 1895, 28 Stat. 643, c. 61; June 29, 1906, 34 Stat 
584, c. 3591; and June 30, 1906, 34 Stat. 838, Joint. Resolution 
No. 47. 
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ditional evidence bearing upon the question of reparation 
was presented, and on May 7, 1912, the Commission made 
a supplemental report, saying (23 I. C. C. 480): 

“In our original report we found that the rates charged 
complainant for the transportation of anthracite coal from 
the Wyoming coal region in Pennsylvania to Perth Am- 
boy, N. J., during the period from Nov. 1, 1900, to Aug. 
1, 1901, were unjustly discriminatory, in violation of Sec- 
tion 2 of the act to the extent that they exceeded 
the rates contemporaneously charged the Lehigh Valley 
Coal Co. under the contract then in effect between that 
company and defendant; and we further found that the 
rates in effect from Aug. 1, 1901, to July 17, 1907, were 
unreasonable to the extent that they exceeded rates of 
$1.40 per gross ton on prepared sizes, $1.30 on pea and 
$1.15 on buckwheat. 

“On basis of our conclusions in the former report, 
and upon consideration of the evidence adduced at the 
hearing upon the question of reparation, we now find that 
during the period from Nov. 1, 1900, to Aug. 1, 1901, com- 
plainant shipped from the Wyoming coal region of Penn- 
sylvania to Perth Amboy, N. J., 55,257.75 tons of coal of 
prepared sizes, 16,689.76 tons of pea coal, 11,448.93 tons 
of buckwheat coal and 4,926.77 tons of rice coal, and paid 
charges thereon, amounting to $129,989.18, at the rates 
found to have been unjustly discriminatory; that com- 
plainant has been damaged to the extent of the difference 
between the amount which he did pay and $118,179.85, the 
amount which he would have paid had he been given the 
benefit of the rates applied by defendant to similar ship- 
ments of the Lehigh Valley Coal Co.; and that he is, 
therefore, entitled to an award of reparation in the sum 
of $11,009.33, with interest thereon from Aug. 1, 1901. 
We find, further, that from Aug. 1, 1901, to July 17, 1907, 
complainant shipped from the Wyoming coal region in 
Pennsylvania to Perth Amboy, N. J., 246,870.15 tons of 
coal of prepared sizes, 106,051.09 tons of pea coal and 
87,250 tons of buckwheat coal, and paid charges thereon, 
amounting to $685,375.27, at the rates found to have been 
unreasonable; that complainant has been damaged to 
the extent of the difference between the amount which he 
did pay and $626,945.62, the amount which he would have 
paid at the rates found reasonable, less $193.20, deducted 
by stipulation of all parties on account of certain claims 
already paid; and that he is, therefore, entitled to an addi- 
tional award of reparation in the sum of $58,236.45, with 
interest, amounting to $27,750.64, on the individual charges 
comprising said sum, from the dates of payment thereof 
to Sept.'1, 1911, together with interest on said sum of 
$58,236.45 from Sept. 1, 1911. 


* * * # a x 


“The exhibits showing details respecting the ship- 
ments upon which reparation is asked are too extensive to 
be set forth in this report. But inasmuch as the accuracy 
of the figures in said exhibits respecting the shipments 
made, freight charges paid and reparation due, is con- 
ceded of record by defendant, we deem it unnecessary to 
make detailed findings respecting the numerous ship- 
ments involved.” 

Thereupon the Commission made and entered of rec- 
ord an order for reparation, which, with a slight amenda- 
ment, made June 15, 1912, was as follows: 

“This case being at issue upon complaint and an- 
Swers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters and 
things involved having been had, and, the Commission 
having, on the date hereof, made and filed a supple- 
meiital report, containing its findings of fact and conclu- 
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sions thereon, which said report is hereby referred to and 
made a part hereof: 

“It Is Ordered, That defendant, Lehigh Valley Rail- 
road Co., be, and it is hereby, authorized and required to 
pay unto complainant, Henry E. Meeker, surviving part- 
ner of Henry E. Meeker and Caroline H. Meeker, co- 
partners, trading as Meeker & Co., on or before the ist 
day of August, 1912, the sum of $11,009.33, with interest 
thereon at the rate of 6 per cent per annum, from the 
1st day of August, 1901, as reparation for unjustly dis- 
criminatory rates charged for the transportation of an- 
thracite coal from the Wyoming coal region in Pennsyl- 
vania to Perth Amboy, N. J., which rates so charged 
have been found by this Commission to have been un- 
justly discriminatory, as more fully and at large appears 
in and by said report of the Commission. 

“It Is Further Ordered, That defendant, Lehigh Val- 
ley Railroad Co., be, and it is hereby, authorized and re- 
quired to pay unto complainant, Henry E. Meeker, sur- 
viving partner of Henry E. Meeker and Caroline H., 
Meeker, co-partners, trading as Meeker & Co., on or 
before the 1st day of August, 1912, the sum of $58,236.45, 
with interest thereon at the rate of 6 per cent per an- 
num, amounting to $27,750.64, upon the various individual 
charges comprising said sum, from the dates of pay- 
ment thereof to Sept. 1, 1911, as itemized in Complain- 
ant’s Exhibit 2, together with interest at the rate of 6 
percent per annum on said sum of $58,236.45, from Sept. 
1, 1911, as reparation for unreasonable rates charged for 
the transportation of various shipments of anthracite coal 
from the Wyoming coal region in Pennsylvania to Perth 
Amboy, N. J., which rates so charged have been found by 
this Commission to have been unreasonable, as more 
fully and at large appears in and by said report of the 
Commission.” 

Although duly served with a copy of this order, the 
railroad company refused to comply with it, and on Sept. 
o, 1912, after the time allotted for compliance had ex- 
pired, the plaintiff, conformably to Section 16 of the act, 
filed in the District Court his petition, setting forth briefly 
the causes for which he claimed damages and the re- 
ports and orders of the Commission, and praying judg- 
ment against the railroad company for the amounts 
claimed and awarded and for interest and costs, includ- 
ing a reasonable attorney’s fee. The defendant answered, 
denying the claims set forth in the petition and assert- 
ing that they were barred by the applicable statute of 
limitations; that the Commission .was without jurisdic- 
tion “to make the findings and order of reparation” relied 
upon, and that “there was before the Commission no 
substantial evidence to sustain said findings and said 
order.” A trial resulted in a verdict for the plaintiff, 
assessing the damages at $109,280.17, the total amount 
awarded by the Commission, with interest, and judg- 
ment was entered for this sum, with costs, including an 
attorney’s fee. 


At the trial the plaintiff produced no evidence tend- 
ing to show unjust discrimination, exaction of unrea- 
sonable rates, injury to Meeker & Co., or what damages 
were sustained by them, other than the evidence afforded 
by the reports and orders of the Commission; and the 
defendant produced no evidence whatever, save some 
computations intended to be helpful in determining how 
much of the claims were barred, according to each of 
several views advanced respecting the applicable statute 
of limitations. 

Whether the claims were barred in whole or in part 
by some applicable statute is one of the questions which 
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the record presents, and to dispose of it we must notice 
three statutes upon which the defendant relies. 


One of these is Rev. Stat., Section 1047, which places 
a limitation of five years upon any “suit or prosecution for 
a penalty or forfeiture, pecuniary or otherwise, accruing 
under the laws of the United States.” The words “pen- 
alty or forfeiture” in this section refer to something im- 
posed in a punitive way for an infraction of a public 
law, and do not include a liability imposed solely for the 
purpose of redressing a private injury, even though the 
wrongful act be a public offense and punishable as such. 
Here the liability sought to be enforced was not punitive, 
but strictly remedial, as is shown by Sections 8, 9, 14 and 
16 of the Act co Regulate Commerce. So Section 1047 
was not applicable. Chattanooga Foundry vs. Atlanta, 
203 U. S. 390, 397; O’Sullivan vs. Felix, 233 U. S. 318; 
Huntington vs. Attrill, 146 U. S. 657, 666-669; Brady vs. 
Daly, 175 U. S. 148. 


Next in order is a Pennsylvania statute containing a 
limitation of six years. 2 Stewart’s Purdon’s Digest, 13th 
Ed. 2282. It could apply only in the absence of a con- 
trolling federal statute. Rev. Stat., Sec. 721; Campbell vs. 
Haverhill, 155 U. S&. 610; McClaine vs. Rankin, 197 U. S. 
154, 158; O’Sullivan vs. Felix, supra. Such a statute was 
adopted and put in force before any part of either claim 
fell within the bar of the local limitation. By the act 
of June 29, 1906, 34 Stat. 584, 590, c. 3591, Congress 
amended Section 16 of the Act to Regulate Commerce by 
incorporating therein the following limitations: “All com- 
plaints for the recovery of damages shall be filed with 
the Commission within two years from the time the cause 
of action accrues, and not after, and a petition for the 
enforcement of an order for the payment of money shall 
be filed in the Circuit Court* within one year from the 
date of the order, and not.after: Provided, That claims 
accrued prior to the passage of this act may be presented 
within one year.” The words of the proviso make it cer- 
tain that the amendment was to reach claims already 
accrued, as well as those thereafter aecruing. And while 
there doubtless was no purpose to revive elaims then 
barred by local statutes, it is evident that Congress in- 
tended to take all other claims out of the operation of 
the varying laws of the several states and subject them to 
limitations of its own creation, which would operate alike 
in all the states. 

This amendment is the third statute upon which the 
defendant relies, the contentions advanced thereunder 
being (a) that it prevented the Commission from consid- 
ering any claim accrued more than two years prior to 
the amendment, and (b) that the year granted for filing 
claims which accrued before the amendment expired 
June 28, 1907. Either contention, if sound, would de- 
feat all of the first claim in suit and the majer part of 
the second. 

The first contention is plainly not tenable. The 
amendment contained a general provision limiting the 
time for invoking action by the Commission upon com- 
plaints for damages to two years from the accrual of the 
claim, and also a proviso saying that “claims accrued 
prior to the passage of this act may be presented within 
one year.” The proviso was in the nature of a saving 
clause, and while, as before observed, it probably was not 
intended to revive claims which were then barred by 
applicable local laws, we think there is no warrant for 
saying that it was not intended to include claims accrued 


*The Judicial Code, Sec. 291, which became effective Jan. 1, 
1912, requires that the words ‘Circuit Court” be read “District 


Court.” 
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more than two years before the amendment. The plain 
import of the words is to the contrary. The Commission 
has uniformly construed it as permitting all accrued 
claims, not already barred, to be presented within the 
year named, and we think they reasonably could not have 
done otherwise. 

The other contention turns upon the sense in which 
the words “the passage of this act’ were used in the 
proviso. The act contained a concluding section, say- 
ing, “This act shall take effect and be in force from and 
after its passage,” but on the day following its approval, 
its effective date was postponed by a joint resolution for 
sixty days—that is, from June 29 to Aug. 28, 1906. 34 
Stat. 838. If the act be separately considered and the 
proviso read in connection with the concluding section, 
we think it is apparent that the words named referred 
to the time when the act was to speak and operate as 
a law, and that the year given for filing accrued claims 
was to be reckoned from that time. In other words, the 
meaning was the same as if the provise had said “claims 
accrued heretofore may be presented within one year 
hereafter,” or “claims accrued before this act becomes 
effective may be presented within one year thereafter.” 
It was not an instance where words referring to the date 
of passage were chosen to distinguish it from the effec- 
tive date of the act, for the act was to take emect and be 
in force upon its passage, and therefore there was no 
occasion for such a distinction. And, coming to the joint 
resolution, we think it did not affect the sense of the 
words in the proviso. That was to be determined in the 
light of the situation in which they were used, and not by 
what subsequently happened. Not only so, but the pur- 
pose of the joint resolution was to cause the act to 
speak and operate at the end of the sixty days, as if that 
were the time of its passage. In the meantime the act 
laid no duty upon this or any other claimant, and when 
the sixty days expired it gave a full year for presenting 
accrued claims, and not a year less sixty days. See Mat- 
ter of Howe, 112 N. Y. 100; Harding vs. People, 10 Colo. 
387, 392; State vs. Bemis, 45 Neb. 724, 739; Patrick vs. 
Perryman, 52 Ill. App. 514, 518; Schneider vs. Hussey, 2 
Ida. 8; Charles vs. Lamberson, 1 Iowa 435, 443. It is 
not a question of notice, as in Diamond Glue Co. vs. United 
States Glue Co., 187 U. S. 611, 615-616, but of the mean- 
ing and operation of the statute. 

It follows from these views that the complaint, which 
was filed with the Commission July 17, 1907, was season- 
ably presented, and that no part of either claim was 
barred at that time. And as the action in the District 
Court was begun within a year after the date of the or- 
der for reparation, the defense predicated upon the statute 
of limitations must fail. 

With a single exception, the other questions pressed 
upon our attention center about the use and effect of 
the reports and orders of the Commission as evidence, 4 
subject concerning which the courts below differed. 

The pertinent provisions of the Act to Regulate Com- 
merce are these: Section 14 requires the Commission, 
upon investigating a complaint, to make a written re 
port thereon, “which shall state the conclusions of the 
Commission, together with its decision, order or require: 
ment in the premises,” and, if damages be awarded, “shall 
include the findings of fact on which the award is made.” 
Section 16 requires the Commission, upon awarding dam- 
ages to a complaining party, to make an order directing 
that “the sum to which he is entitled” be paid within a 
fixed time; and then, after authorizing a suit to enforce 
payment, if the order be not obeyed, provides: “Such 
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suit shall proceed in all respects like other civil suits for 
damages, except that on the trial of such suit the find- 
ings and order of the Commission shall be prima facie evi- 
dence of the facts therein stated.” 

At the trial the plaintiff offered in evidence the re- 
ports and orders of the Commission, and asked that the 
facts stated in the findings and orders be taken as prima 
facie true. 

An objection was interposed to the admission of the 
reports upon the ground that they contained various 
statements which, is .was claimed, were not findings of 
fact, and, therefore, were not admissible. A colloquy 
ensued between court and counsel, in which counsel for 
the plaintiff conceded that portions of the reports should 
be eliminated, and suggested that this could be done in 
the charge to the jury. As a result of the colloquy, the 
reports were received in evidence, the court observing 
that it would indicate to the jury what portions were to 
be considered. The reports were not read at the time, 


but when the evidence was concluded, counsel fog the- 


plaintiff, as the record recites, “read to the jury what he 
stated to be material portions” of them. The record does 
not more definitely identify what was read; nor does 
it show that complaint was then made that anything was 
read that should have been omitted, or that the court’s 
attention was drawn to the subject at the time of charg- 
ing the jury, either by a request for a particular instruc- 
tion thereon or by excepting to the absence of such an 
instruction. The court’s charge apparently proceeded 
upon the: theory that the portions of the reports which 
had been read to the jury were properly before them. 
In. these circumstances the objection cannot now be con- 
sidered. If it was not obviated by excluding the sup- 
posedly objectionable portions of the reports from what 
was read to the jury, it was waived by the failure to 
direct the court’s attention to the subject when the jury 
was charged. 


Another objection which was directed against the 
orders, as well as the reports, is that they contain no 
findings of fact, or at least not. enough to sustain an 
award of damages. The arguments advanced to sustain 
this objection proceed upon the theory that the statute 
requires that the reports, if not the orders, shall state 
the evidential rather than the ultimate facts—that is to 
say, the primary facts from which, through a process of 
reasoning and inference, the ultimate facts may be de- 
termined. We think this is not the right view of the 
statute, and that what it requires is a finding of the ulti- 
mate facts—a finding which, as applied to the present 
case, would disclose (1) the relation of the parties as 
shipper and carrier in interstate commerce; (2) the 
character and amount of the traffic out of which the claims 
arose; (3) the rates paid by the shipper for the service 
rendered, and whether they were according to the estab- 
lished tariff; (4) whether and in what way unjust dis- 
crimination was practiced against the shipper from Nov. 
1, 1900, to Aug. 1, 1901; (5) whether, if there was unjust 
discrimination, the shipper was injured thereby, and, if 
so, the amount of his damages; (6) whether the rate col- 
lected from the shipper from Aug. 1, 1901, to July 17, 
1907, was excessive and unreasonable, and, if so, what 
would have been a reasonable rate for the service; and 
(7) whether, if the rate was excessive and unreasonable, 
the shipper was injured thereby, and, if so, the amount 
of his damages. Upon examining the reports as set forth 
in the record, we think they contain findings of fact 
Which meet the requirements of the statute, and that 
the facts stated in the findings, if taken as prima facie 
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true, sustain the award of the Commission. True, the 
findings in the original report are interwoven with other 
matter, and are not expressed in the terms which courts 
generally employ in special. findings of fact, but there 
is no difficulty in separating the findings. from the other 
matter, .or in fully understanding them, and particularly 
is this true when the two reports are read together, as 
they should be. We say “should be” because both were 
made in the same proceeding, and the later one affirma- 
tively shows that it was - made to supplement and give 
effect to the original. 

But it is said that the reports disclose that the Com- 
mission applied an erroneous and inadmissible measure 
of damages, and, therefore, that no effect can be given’ to 
the award. What the reports really disclose is that the 
Commission, “upon consideration of the evidence ad- 
duced upon the hearing upon the question of reparation” 
found (a) that by reason of the unjust discrimination re- 
sulting from giving the rebate to the Lehigh Valley Coal 
Co., Meeker & Co, were “damaged to the extent of the 
difference” between what they actually paid from Nov. 
1, 1900, to Aug. 1, 1901, and what they would have paid 
had they been dealt. with en the same basis as was the 
coal company, and (b) that by reason of being charged 
an excessive and unreasonable rate from Aug. 1, 1901, to 
July 17, 1907, Meeker & Co. were “damaged to the ex- 
tent of the difference’ between what they actually paid 
and what they would have paid had they been given 
the rate which the Commission found would have been 
reasonable. In this we perceive nothing pointing to the 
application of an erroneous or inadmissible measure of 
damages. The Commission was authorized and required 
by Section 8 of the Act to Regulate Commerce to award 
“the full amount of damages sustained,” and that, of 
course, was to be determined from the evidence. If it 
showed that the damages corresponded to the rebate in 
one instance and to the overcharge in the other, the 
claimant was entitled to an award upon that basis. The 
case of Pennsylvania Railroad vs. International Coal Min- 
ing Co., 230 U. S. 184, is cited as holding otherwise, but 
it does not do so. There a shipper, without proving that he 
sustained any damages, sought to recover from a carrier 
for giving a rebate to another shipper, and this court, 
referring to Section 8, said (p. 203): “The measure of 
damages was the pecuniary loss inflicted on the plaintiff 
as the result of the rebate paid. Those damages might 
be the same as the rebate, or less than the rebate, or 
many times greater than the rebate; but unless they were 
proved they could not be recovered: Whatever they were, 
they could be recovered.” There is nothing in either re- 
port of the Commission which is in conflict with what 
was said in that case. On the contrary, the plain im- 
port of the findings is that the amounts awarded repre- 
sent the claimant’s actual pecuniary loss; and, in view 
of the recital that the findings were based upon the evi- 
dence adduced, it must be presumed, there being no show- 
ing to the contrary, that they were justified by it. 


It is also urged, as it was in the courts below, that 
the provision in Section 16 that, in actions like this, “the 
findings and order of the Commission shall be prima facie 
evidence of the facts therein stated,” is repugnant to 
the Constitution, in that it infringes upon the right of 
trial by jury and operates as a denial of due process 
of law. 

This provision only establishes a rebuttable presump- 
tion. It cuts off no defense, interposes no obstacle to a 
full contestation of all the issues, and takes no question 
of fact from either court or jury. At most, therefore, it 
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is merely a rule of evidence. It does not abridge the 
right of trial by jury or take away any of its incidents. 
Nor does it in any wise work a denial of due process of 
law. In principle it is not unlike the statutes in many 
of the states whereby tax deeds are made prima facie 
evidence of the regularity of all the proceedings upon 
which their validity depends. Such statutes have been 
generally sustained. Pillow vs. Roberts, 13 How. 472, 
476; Marx vs. Hanthorn, 148 U. S. 172, 182; Turpin vs. 
Lemon, 187 U. S. 51, 59; Cooley’s Constitutional Limita- 
tions, 7th Ed. 525, as have many other state and federal 
enactments establishing other rebuttable presumptions. 
Mobile, etc., Railroad Co. vs. Turnipseed, 219 U. S. 35, 42; 
Lindsley vs. Natural Carbonic Gas Co., 220 U. S. 61, 81; 
Reitler vs. Harris, 223 U. S. 437; Luria vs. United States, 
231 U. S. 9, 25. An instructive case upon the subject is 
Holmes vs. Hunt, 122 Mass. 505, where, in an elaborate 
opinion by Chief Justice Gray, a statute making the 
report of an auditor prima facie evidence at the trial 
before a jury was held to be a legitimate exercise of legis- 
lative power over rules of evidence, and in no wise in- 
consistent with the constitutional right of trial by jury. 
And in Chicago, etc., Railroad Co. vs. Jones, 149 Ill. 361, 
vv2, a like ruling was made in respect of a statutory pro- 
vision similar to that now before us. 


Complaint is made because the court refused to 
direct a verdict for the defendant; but of this it suffices 
to say that the ruling was undoubtedly right, because the 
plaintiff’s evidence, including the findings and orders 
of the Commission, tended to show every fact essential 
to a recovery upon both claims, and there was no oppos- 
ing evidence. 

The District Court made an allowance of $20,000 as 
a fee for the plaintiff’s attorneys, and directed that it be 
taxed and collected as part of the costs, the allowance 
being expressly apportioned in equal amounts between the 
services in the proceeding before the Commission and 
the services in the action in court. Complaint is made of 
this on the grounds (a) that the allowance is in any view 
excessive, (b) that the act does not authorize an allow- 
ance for services before the Commission, and (c) that the 
provision authorizing an allowance for services in the 
action is invalid, as being purely arbitrary and as im- 
posing a penalty merely for failing to pay a debt. 


Without considering whether the mere amount of an 
allowance under the statute can ever be re-examined here 
(see Rev. Stat., Sec. 1011; Martinton vs. Fairbanks, 112 
U. S. 670, 672; Montague vs. Lowry, 193 U. S. 38, 48; 
Railroad Co. vs. Fraloff, 100 U. S. 24, 31; New York, etc., 
Railroad Co. vs. Winter, 143 U. S. 60, 75), we are clear 
that it cannot be in this instance. The record discloses 
that the allowance was predicated upon an exhibition of 
a transcript of the proceedings before the Commission 
and upon a statement made in open court, in the presence 
of counsel for the defendant, of the services rendered be- 
fore the Commission and in the action. But the transcript 
and statement have not been made part of this record, 
and so we cannot know what was shown by them and 
cannot judge of their bearing upon the amount of the 
allowance. Besides, it does not appear that the defendant 
offered any evidence tending to show what would be a 
reasonable allowance, or that it in any way objected or 
excepted to the amount of the allowance when it was 
made. The only exception reserved was addressed to 
the allowance of any fee for the services before the Com- 
mission or for those in the action. In this situation the 
defendant is not now in a position to claim that, as mat- 
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ter of fact, the allowance is excessive. Whether, as ; 
matter of law, it is objectionable is another question. 

Section 8 provides that a carrier violating the aci 
shall be liable to any person injured for the damages 
he sustains, “together with a reasonable counsel or at 
torney’s fee, to be fixed by the court in every case oi 
recovery, which attorney’s fee shall be taxed and col 
lected as part of the costs in the case.” And Section 16, 
relating to actions to enforce claims for damages afte 
the Commission has acted thereon, provides: “If the pe- 
titioner shall finally prevail, he shall be allowed a reason- 
able attorney’s fee, to be taxed and collected as a part of 
the costs of the suit.” 

In our opinion the services for which an attorney’s 
fee is to be taxed and collected are those incident to the 
action in which the recovery is had, and not those before 
the Commission. This is not only implied in the words 
of the two provisions just quoted, but is suggested by 
the absence of any reference to proceedings anterior to 
the action. And that nothing more is intended becomes 
plain when we consider another provision in Section 16, 
which requires the Commission, upon awarding damages, 
to make an order directing the carrier to pay the sum 
awarded “on or before a day named,” and then declares 
that, if the carrier does not comply with the order “within 
the time limt,” the claimant may proceed to collect the 
damages by suit. The Commission is not to allow a fee, 
but only to find the amount of the damages and fix a 
time for payment; and, if the carrier pays the award 
within the time named, no right to an attorney’s fee 
arises. It is only when the damages are recovered by 
suit that a fee is to be allowed, and this is as true of 
the provision in section 8 as of that in Section 16. The 
evident purpose is to charge the carrier with the costs 
and expenses entailed by a failure to pay without suit 
—if the claimant finally prevails—and to that end to 
tax as part of the costs in the suit where in the recovery 
is had a reasonable fee for the services of the claimant’s 
attorney in instituting and prosecuting that suit. It fol- 
lows that the District Court erred in matter of law in 
allowing a fee for services before the Commission. 

The contention that the provision for an attorney’s 
fee for services in the suit is invalid as being purely 
arbitrary and as imposing a penalty for merely failing 
to pay a debt, is without merit. The provision is leveled 
against common carriers engaged in interstate commerce, 
a quasi public business, and is confined to cases wherein 
a recovery is had for damages resulting from the car. 
rier’s violation of some duty imposed in the public in- 
terest by the Act to Regulate Commerce. Atlantic Coast 
Line Railroad Co. vs. Riverside Mills, 219 U. S. 186, 208. 
One of its purposes is to promote a closer observance by 
carriers of the duties so imposed; and that there is also 
a purpose to encourage the payment, without suit, of just 
demands does not militate against its validity. Missouri, 
Kansas & Texas Railway Co. vs. Cade, 233 U. S. 642, 651, 
and cases cited. It requires that the fee be reasonable 
and fixed by the court, and does not permit it to be 
taxed against the carrier until the plaintiff’s demand has 
been adjudged ‘upon full inquiry to be valid. In these 
circumstances the validity of the provision is not doubt- 
ful, but certain. 

It results from what has been said that the judg- 
ment of the Circuit Court of Appeals must be reversed, 
and that of the District Court must be modified by elimi- 
nating the allowance of $10,000 as an attorney’s fee for 
services before the Commission and affirmed as _ s0@ 
modified. 
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February 27, 1915 


It is so ordered. 
Companion Case Decided. 

No. 435.—October Term, 1914. 
On Writ of Certioran 
Henry E. Meeker, Petitioner, to the United States 
vs. Circuit Court of Ap- 
Lehigh Valley Railroad Co. peals for the Third 

Circuit. 


(Feb. 23, 1915.) 

Mr. Justice Van Devanter delivered the opinion of 
the court. 

This is a companion case to that just decided and 
involves a claim for reparation similar to the second 
claim in that case, and arising out of the same rate. 

In this instance the shipper was Henry E. Meeker, 
who had succeeded to the business of Meeker & Co., the 
shippers in the other case, and the shipments in respect 
of which reparation is sought were made between April 
13, 1908, and April 13, 1910. Otherwise the two claims 
differ only in amount. A complaint covering this claim 
was filed with the Interstate Commerce Commission April 
13, 1910, before it passed upon the complaint covering the 
other. In its report of June 8, 1911, upon the earlier 
complaint, the Commission referred to the latter one 
and said (21 I. C. C. 129, 187): “As the subject-matter of 
the two complaints is the same, in so far as the reason- 
ableness of the rates is concerned, the disposition of the 
later case will, perhaps, be determined by the conclu- 
sions reached in this case.” In that report it found that 
the rate in question was excessive and unreasonable, and 
what would have been a reasonable rate, and directed a 
further hearing upon the matter of reparation. Such a 
hearing was had on both complaints, and on May 7, 1912, 
the Commission made a supplemental report, entitled in 
both cases, in which it referred to its original report and 
the findings therein, and after dealing with the repara- 
tion sought in the first complaint (Commission’s No. 1180), 
said of the present claim (23 I. C. C. 480, 482): 

“On basis of our decision in No. 1180, and upon con- 
sideration of the evidence submitted at the hearing of 
the present case regarding the amount of reparation due 
complainant, we now find that the rates exacted by de- 
fendant for the transportation of anthracite coal from 
the Wyoming coal region in Pennsylvania to Perth Am- 
boy, N. J., during the period from April 13, 1908, to April 
13, 1910, were unreasonable to the extent that they ex- 
ceeded rates of $1.40 per gross ton on prepared sizes, 
$1.30 on pea and $1.15 on buckwheat; that complainant 
shipped from said point of origin to said destination, dur- 
ing the period above set forth, 46,772.02 tons of coal of 
prepared sizes, 26,972.06 tons of pea coal and 22,004.09 
tons of buckwheat coal; that complainant paid charges 
thereon, amounting to $136,663.41, at the rates herein 
found to have been unreasonable, and was damaged to the 
extent of the difference between the amount which he 
did pay and $125,849.81, the amount which he would have 
paid at the ‘rates above found reasonable; and that he is, 
therefore, entitled to an award of reparation in the sum 
of $10,813.60, with interest amounting to $1,526.53, upon 
the individual charges comprising said sum, from the 
dates of payment thereof to Sept. 1, 1911, together with 
interest on said sum of $10,813.60 from the 1st day of 
September, 1911. 

“The exhibits showing details respecting the ship- 
ments upon which reparation is asked are too extensive 
to be set forth in this report. But inasmuch as the accu- 
racy of the figures in said exhibits respecting the ship- 
Meiits made, freight charges paid and reparation due, is 
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conceded of record by defendant, we deem it unnecessary 
to make detailed findings resnecting the numerous ship- 
ments involved.” 

Thereupon the Commission made and entered the 
following order: 

“This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a part 
hereof: 

“It Is Ordered, That defendant, Lehigh Valley Rail- 
road Co., be, and it is hereby, authorized and required 
to pay unto complainant, Henry E. Meeker, on or be- 
fore the 15th day of July, 1912, the sum of $10,813.60, 
with interest at the rate of 6 per cent per annum, amount- 
ing to $1,526.53, upon the various individual charges com- 
prising said sum, from the dates of payment thereof to 
Sept. 1, 1911, as itemized in Complainant’s Exhibit 1, to- 
gether with interest at the rate of 6 per cent per an- 
num on said sum of $10,813.60 from Sept. 1, 1911, as 
reparation for unreasonable rates charged for the trans- 
portation of various shipments of anthracite coal from 
the Wyoming coal region in Pennsylvania to Perth Am- 
boy, N. J., which rates so charged have been found by 
this Commission to, have been unreasonable, as more 
fully and at large appears in and by said report of the 
Commission.” : 

The railroad company was duly served with a copy 
of the order, but refused to comply with it, and on Sept. 
3, 1912, after the expiration of the period allowed for 
compliance, the claimant brought the present action in 
the District Court. The railroad company answered as 
in the other case. At the trial the plaintiff relied in the 
main upon the findings and order of the Commission as 
prima facie evidence of the facts therein stated, and no 
opposing evidence was presented. The plaintiff had a 
verdict and judgment for $13,161.78, the amount of dam- 
ages awarded by the Commission, with interest. The 
court also allowed an attorney’s fee of $5,000, to be taxed 
and collected as part of the costs, one-half of the allow- 
ance being expressly attributed to services before the 
Commission and the other half to the services in the 
action. The case was taken to the Circuit Court of Ap- 
peals, where the judgment was reversed with that in the 
other case. 211 Fed. 785. This case was then brought 
here in the same way as the other. 234 U. S. 749. 

Save that the statute of limitations is not relied upon, 
the questions here presented are almost all identical with 
those in the other case, and in so far as they are the 
same they are sufficiently disposed of by what is there 
said. There are but two points of difference, and they re- 
quire only brief mention. 

The Commission’s report of June 8, 1911, finding the 
rate in question excessive and unreasonable, and what 
would have been a reasonable rate, was admitted in evi- 
dence over the defendant’s objection that it was made in 
another and separate proceeding—that is, upon the com- 
plaint of Meeker & Co.—and, therefore, was not admissible 
in this case for any purpose. The objection was rightly 
overruled. Without any doubt it was within the discre- 
tion of the Commission to permit Henry E. Meeker to 
intervene in respect of his individual claim in the pro- 
ceeding begun by Meeker & Co., or to consolidate his 
complaint with- theirs. This, in effect, is what was done. 
The supplemental report so shows, and it does not ap- 
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pear that the railroad company objected to that course or 
was in any way prejudiced by it. Besides, the repara- 
tion order recites that it was made after a full hearing 
and submission of the issues presented by the complaint 
and answer relating to this claim, and there was no evi- 
dence tending to contradict the recital. 


The further objection was made to the admission of 
the same report, that it contained much that was not rele- 
vant to the case on trial, but the objection was over- 
ruled, and it is fairly inferable from the record that the 
entire report was placed before the jury. It hardly could 
be said that the presence of some irrelevant matter ren- 
dered the whole report inadmissible, and yet the objection 
seems to have been made in that view. The objection 
_ would have been better founded had it been confined to 
what was deemed irrelevant. Of course, all that should 
have gone before the jury was the relevant findings in 
the report, and counsel for the plaintiff ought not to have 
asked more. But we need not fix the responsibility for 
what occurred, for it is certain that the defendant was 
not harmed by it. The case made by the evidence rightly 
admitted was such as, in the absence of any opposing 
evidence, and there was none, clearly entitled the plaintiff 
to a verdict for the amount claimed. Every fact essential 
to a recovery, save the service of the reparation order and 
the refusal to comply with it, was prima facie established 
by the findings and order of the Commission, and these 
could not be rejected by the jury in the absence of any 
countervailing evidence. Kelly vs. Jackson, 6 Pet. 622, 
632. The service of the order was expressly admitted, and 
the refusal to comply with it was fully proved and prac- 
tically conceded. Of course, harmless error constitutes no 
ground for reversal. 

We conclude, therefore, that the judgment of the 
Circuit Court of Appeals must be reversed, and that of 
the District Court must be modified by eliminating the 
allowance of an attorney’s fee of $2,500 for services before 
the Commission and affirmed as so modified. 

It is so ordered. 


OTHER SUPREME COURT DECISIONS 





The court, in handing down decisions in the Meeker, 
the Louisville & Nashville and Nashville, Chattanooga 
& St. Louis “visitation” and the Erie pass cases, Tues- 
day, disposed of every big question that has been sub- 
mitted before it involving the Interstate Commerce Com- 
mission. The Bowling Green fourth section case re- 
mains to be argued, although the idea was that whei 
the Intermountain case was disposed of the Bowling 
Green case would follow as a matter of course. 


The court decided that the Commission has not the 
power to require a carrier to produce letters, files and 
so forth. The court affirmed the decision of the West- 
ern District Court of Kentucky, which, in effect, said 
that Congress had not given the Commission control 
over such papers, files and memoranda. The court 
quoted copiously from the last three angual reports of 
the Commission to show that the Commission has been 
in grave doubt about its power because during the three 
years in question it has been asking Congress to 
broaden the scope of section 20. The memorandum of 
the Commission asking for section 20 as it now stands 
on the law books was also used to show that Congress 
gave the Commission what it asked, and that letters 
and memoranda were not included in the list of docu- 
mentary matter over which the Commission was to ex- 
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ercise control when it desired to find out what passes a 
carrier had issued within a state. 

That decision, therefore, was no surprise. The 
Commission will continue asking Congress to broaden 
its power so as to enable it to demand any scrap of 
paper that may come into a railroad office and have 
a bearing on the doings of the railroad, its officers and 
employes. 

But the Erie pass decision was a surprise. It in- 
volved the question as to whether the Erie has the 
right to give passes to the traveling passenger agents 
of steamship lines not subject to the Act to regulate 
commerce. The government prosecuted the Erie, but 
the lower court said that the law does not forbid the 
exchange. The Supreme Court holds that the railroads 
may not issue passes to officials and employes of steam- 
ship lines or railroads of foreign countries. 

The court handed down an opinion holding the 
safety appliance law of Indiana invalid, because 
Congress has already legislated on that subject. The 
Indiana railroad commissioners imposed a fine on the 
Southern Railway because it had operated a gondola 
car within the state that was not equipped with proper 
grab iron. The Indiana Supreme Court held that in- 
asmuch as the Indiana statute is the same as the Fed- 
eral law, the state authorities should be allowed to 
impose the penalty on the Southern. The Federal Su- 
preme Court, however, decided that such a burden could 
not be placed upon interstate commerce, even if the 
state law is the same as the Federal statute. 

Right of railways and express companies to limit 
liability for shipments to the value stated in the bil's of 
lading, the court held, extends to shipments where the com- 
panies have knowledge of gross under-valuation as well as 
to where such knowledge is lacking. 





LOWER PANAMA TOLLS 








Under instructions of Secretary Garrison of the War 
Department, changes are being prepared in the regulations 
for computation of Panama Canal tolls which, it is esti- 
mated, will result in a decrease of approximately 20 per 
cent in the revenues of the canal from the classes of freight 
affected. 


It was discovered that the fixing of tolls under the 
Panama Canal rules at $1.20 per ton was illegal, the rate 
being greater than that sanctioned by law. This arose 
from the difference between a ton as defined by the canal 
rules and a registered ton as measured under the United 
States statutes for ship registration. The latter definition 
was applied in the Panama Canal Act of Congress, which 
provides for a maximum charge of $1.25. 


The new rules will provide that the aggregate tolls 
paid by a vessel at the rate of $1.20 per canal ton must 
not exceed the aggregate tolls as computed on the basis of 
$1.25 per registered ton. 

The question arose specially in connection with lumber 
deckloads. Pacific Coast shippers claimed that an illegally 
high rate was being charged for such loads. The revised 
rules will be promulgated in conformity with an opinion of 
the attorney-general. They probably will result in the filing 
of many claims for a refund on tolls paid by the ships which 
previously have passed through the canal. 

Both tolls and tonnage of the canal for January 
showed an increase over any previous month. During 


January the canal earned $419,037 in tolls, derived from a 
total canal tonnage of 448,957. 
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THE ‘TRAFFIC WORLD 


The Open Forum 


A Department for the Discussion by Patrons and Friends of THE TRAFFIC WORLD of Transportation 
Questions of Interest to Traffic Men Who Keep in Touch With the 
Times—Contributions Are Welcomed 


DEPRECIATION 


Editor The Traffic World: 

The subject of depreciation and the rate that should 
be charged off annually is a debatable one and admits 
of wide varieties of opinion. There has always been a 
question with the writer whether any depreciation should 
be charged or not on equipment, and, if any should be 
charged, then it is believed that it should be a rate only 
sufficient to take care of the obsolescence of equipment. 
The natural wear and tear of equipment is in some re- 
spects not properly subject to depreciation. The way to 
illustrate this is to take a single case. For instance, a 
new railroad buys 100 new cars and they never buy any 
more cars. That point is immaterial, however, whether 
they ever do or do not buy any more. They will have 
these 100 cars in one hundred years from now, num- 
bered, say, from 1 to 100. These cars will all have been 
rebuild many times and at the end of 100 years, of 
course, will not have a single nail nor scrap of timber 
that they originally had and the chances are that they 
will be entirely new cars. They won’t have anything 
about them that the original cars had. They have been 
replaced even with new cars bought outright, the new 
ears, of course, being charged to operating expenses 
either in the form of depreciation or retirement. Perhaps 
operating expenses have been charged with three sets 
of cars numbered from 1 to 100, either as depreciation 
or as retirement. 

It follows, therefore, that any rate of depreciation on 
equipment is only used with the object of spreading out 
monthly and annually the cost of these items instead of 
charging it out in a lump sum when the retirement takes 
place. For instance, if this road wished to charge no 
depreciation at all monthly, but preferred to charge out 
the value when the equipment was retired, the results 
would be precisely the same at the end of one hundred 
years. On the other hand, if they charged a rate, say, 
of 2 per cent, then we must stop all charges for de- 
preciation at the end of fifty years on these 100 cars. 
Similarly, if they charge 4 per cent, we will have to 
stop depreciation charges in twenty-five years, and yet 
they would still have all the 100 cars running after 
this period and in the future, of course, could charge 
no depreciation. 

As against this argument the fact remains still that 
these 100 cars would be worth less money in ten years 
than they were when new, and this perhaps ought to 
be represented by depreciation. But the decreased value 
of them in ten years depends on the way. in which they 
have been maintained. With some roads they would be 
worth much less in ten years than with other roads 
having a higher standard of maintenance, and, similarly, 
it does not follow that in twenty years they would be 
worth only half as much in valué as they would at the 
end of ten years; that does not follow at all, because at 
the end of twenty years they might have been rebuilt 
and maintained at a standard so high that they might 
even be worth more than they were at the end of the 
ten-vear period. 


Ee 


So that, in the writer’s opinion, it is doubtful whether 
any depreciation ought to be charged out on equipment 
except to provide a reserve against which to charge the 
cars when they are retired through obsolescence. That 
is when they become back numbers, out of date and are 
fit only for the scrap heap. This condition might be 
arrived at in one hundred years or in fifty years or in 
twenty-five years, depending on the kind of cars and the 
purpose for which they are used. 

The writer can see no more reason for writing off 
annual depreciation on equipment than for buildings and 
structures. A station building or a bridge will be re- 
placed over and over again within a certain period of 
time, just in the same way that equipment will be re- 
placed, and in a case of frame buildings and structures 
the life of them is probably not much greater than it 
will be with equipment, because equipment has to be 
maintained to the point of efficiency. <A building can 
run down without the necessity of immediate attention 
almost to the point of collapse before a rebuilding of it 
is actually necessary, but not so with equipment. 

It is a fact that if a new railroad starts out with 
100 cars and 25 new station buildings, 10 new bridges, 
ete., this property will be of less value in ten years 
than it was in the beginning, but will it be of less value 
in twenty years than it was in ten, considering the main- 
tenance of it in the meantime, and similarly will it be 
worth less in fifty years than it was in twenty? It must 
be admitted that there can be no general rate of depre- 
ciation on railroad property, as it all depends upon the 
efficiency with which it is maintained, and yet it will 
never be worth as much at any given period as when it 
was new, so far as the market value is concerned, al- 
though it might be worth as much to the owner, because 
it serves the same purpose and performs his service 
and yields the same income as it did new. 


The writer sees no other way than to leave it op- 
tional with the carrier to charge off or not to charge off 
depreciation. So much depends upon the efficiency of 
maintenance and the life of the property in one locality 
compared with other localities. Citing again the case of 
the 100 cars, if the railroad is going to have 100 cars 
of the same numbers in one hundred years from now, 
why should they charge off any depreciation? If they 
are going to have their station buildings and their bridges 
as they will have them one hundred years from now, why 
should they charge off any depreciation? It is barely 
possible these units will be worth more money then than 
they cost originally . What provision is going to be made 
for the appreciation of them one hundred years hence? 

The only remedy that finally suggests itself to the 
writer is to appraise or revalue at certain periods all 
depreciable property and adjust accordingly, thus allow- 
ing for both appreciation and depreciation. For example, 
the road with the 100 cars and 25 buildings and 10 bridges 
would accrue annual depreciation according to their own 
ideas and judgment and adjust their depreciation ac- 
counts at every revaluation period. The revaluation 
periods might and should be either every one, two or four 
years and should be uniform among all railroads. This 
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plan may not be new, but the writer has never seen it 
advocated before. 


T. S. Ford, 
Auditor for Receiver, San Antonio, Uvalde & Gulf 
Railroad Co. 
San Antonio, Tex., Feb. 23, 1915. 


NAVIGATION LAWS 


Editor The Traffic World: 

Reference is frequently made to our navigation laws 
and suggestion that they be changed. It is charged that 
our requirements are too high, and that other nations 
being more lenient, we are, therefore, at a disadvantage 
in the commerce of the world. How and to what extent 
these laws should be changed, or whether such changes 
would be desirable to the fellow who pays the freight, are 
points upon which the critics are silent. An investigation 
of these laws may prove interesting. 

Primarily, it may be stated that the object of these 
laws is safety at sea, and that they are based upon ob- 
servation and experience. These laws provide: That 
the vessel shall be seaworthy for the voyage or service 
intended; that her equipment and appurtenances shall be 
serviceable; that her engines, boilers, pumps, boats, life- 
preservers, fire hose, etc., shall be in good order. The 
government inspects these periodically and issues a 
certificate of inspection. If the vessel fails to meet these 
requirements, the certificate is denied, and the owners 
are required to make good these deficiencies before the 
vessel can engage in the service of carrying freight or 
passengers. 

The ship’s company is divided into two principal de- 
partments—the deck department and the engine-room de- 
partment. In each department there are officers who 
must give evidence of their professional fitness. In the 
deck department there are the captain, chief, second and 
third officers. Before a mariner can become an officer 
he must have at least three years’ active experience in 
navigation. He must know navigation which includes 
finding a ship’s position at sea by the various known 
methods of dead reckoning, observation of sun and stars; 
he must know the handling of small boats, taking sound- 
ings, the stowing and handling of cargo, the rules of the 
road at sea, signaling and many other details connected 
with this calling. He must know the handling of the 
vessel under various emergencies. A candidate must be 
physically sound, have good eyesight and be not less than 
21 years of age. 

The law requires, too, that the vessel, when under 
way, must always be in charge of a licensed officer. 


In the engine-room there are the chief engineer and 
two assistants. They must know all about engines, boil- 
ers, dynamos, electrical equipment, winches and steer- 
ing gear. They must know how to repair and keep them 
in order and to meet sudden emergencies. 

The examinations in these departments are very 
strict, and the candidate who gets his “ticket” knows his 
business. 

It must be remembered that a vessel in the hands of 
inefficient people is a menace to itself and to others pass- 
ing upon the seas. And with this in view, our govern- 
ment keeps a watchful eye upon its marine equipment. 

The states of New York, Massachusetts and Penn- 
sylvania maintain nautical training schools, where ambi- 
tious and capable young Americans are trained to be- 
come officers in our mercantile marine. The graduates of 
these schools may be found all over the world, doing their 
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duty man-fashion and reflecting credit upon their train- 
ing. They carry with them an influence and traditions of 
which we may be proud. They are winning their way 
by sheer merit, for they control no votes and belong to 
no labor organization. Indeed, recent legislation, by 
which foreign ships and foreign officers have come under 
our flag, put them at a distinct and unmerited disadvan- 
tage. Foreigners have secured American licenses who 
are aliens and who have not met the requirements ‘as to 
service or otherwise. There should be no criticism on 
holding out a generous helping hand to the foreigner, but 
to penalize an American—particularly these fine, clean- 
cut, ambitious boys—is not altogether square. And it 
would be well if the committees of Congress charged 
with commerce took sufficient interest in this branch of 
our national life to see that the interests of our own 
people were not made secondary to those of the foreign- 
ers. Surely it is worth while to give these boys encour- 
agement toward a useful, ambitious and worthy career. 
It will cost so little and will yield so much. These boys 
ask no charity—they ask a square deal, and they are 
abundantly entitled to it. 


And so, when anyone says we should change our 
navigation laws, our reply should be that we will change 
them so as to encourage and help young Americans who 
are seeking a career at sea toward the goal of their 
ambition—a master’s license and the command of a fine 
American ship. J. D. HASHAGEN. 

Boston, Mass., Feb. 18, 1915. 


RELEASED AND NON-RELEASED RATES 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. 0. 


The Commission, to facilitate its own inquiry into 
released and non-released rates, ordered June 13, 1914, 
has ordered the carriers to submit by May 1 a separate 
statement of each commodity listed in the classification 
on which released and non-released ratings apply; also 
a statement of released and non-released commodity 
rates, rules, regulations and conditions upon which the 
application of such rates are based; the basis of the 
relations between released and non-released rates and 
ratings and the reasons therefor; where the released 
rates and ratings are based on the declared values, the 
basis employed in determining the rates is to be given. 


The carriers are also to give the basis for the 
rules in the classification tariffs which provide that 
property shipped not subject to the bill of lading con- 
ditions shall be charged 10 per cent higher than rates 
named. In conclusion the order says: 


“This circular does not contemplate a statement of 
each and every individual released and non-released 
rate and rating published by the respondents between 
each and every point on each commodity. For the pur- 
poses of this analysis it will be sufficient to set forth 
one or more representative released and non-released 
class and commodity basing rate or rates on each com- 
modity which apply between any of the established 
basing points. 

“In order not to unduly encumber the record and 
to avoid a repetition of information, it will be permis- 
sible for roads constituting a system to report as 
a system and for any group of carriers to make such 
portion of their answers as apply to joint rates through 
any agent or agents authorized to publish such joint 
rates.” 
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WESTERN ADVANCED RATE CASE 


THE TRAFFIO SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. C. 
In theory the Western Advanced Rate case, hearings 
in which will be begun before Commissioner Daniels, in 
Chicago, March 4, was inaugurated November 21, when 
the Commission suspended the first of the thousands 2f 
tariffs by means of its Investigation and Suspensio: 
Order No. 555., In fact, it was begun within a few days 
of the time, in the summer of 1913, when the carriers of 
Official Classification territory asked for a reopening of 
formal docket No. 3400—the official title of the Eastern 
Advanced Rate case of 1910. It was then that western 
carriers allowed it to become known that they were 
revising their tariffs upward. 


The western carriers decided, before they began anly- 
thing, that it would be more logical for them to under- 
take to bring up sub-norma] rates to reduce the few 
abnormal rates than to ask for a flat 5 or 10 per cent 
advance of all rates without regard to whether they 
were logical or otherwise. 


The question of how to ask ‘for more money was 
debated by the railroad presidents of the East and the 
West. There was a great conflict among the eastern 
railroads as to whether there should be an application 
for a flat increase or whether the attempt should be 
made first to bring the Centra] Freight Association rates 
up to the basis of the eastern trunk line rates, or 
whether there should be a flat increase, without regard 
to whether the rates increased were too high or too low 
in relation to the general average. Those favoring a 
flat increase, with certain modifications as to major and 
minor fractions and a 5 cent per ton on commodities 
bearing a per ton rate of less than one dollar, won in 
that fight. On that line the carriers were defeated in 
the order handed down two days before the European 
war broke out, except as to all-rail rates in Central 
Freight Association territory and rates not held by unex- 
pired orders of the Commission, and rates on coal, iron 
and steel, ore, cement and other heavy commodities. 


The comment generally by that time ran to the 
effect that the western carriers were wiser in deciding 
to make a revision without regard to percentages. There 
has been a general idea that the proposed rates, if 
allowed to become effective, will show a 10 per cent 
increase, on the average, over those now in effect. But 
that is a guess. In many instances the increases will 
run more than 10 per cent. Percentages are not expected 
to figure so heavily in the discussion of the western as 
they did in the eastern case. It has been guessed that 
the increases, if allowed, will bring in from $25,000,000 
to $40,000,000 more than in 1913. Of course, on the 1914 
volume of business the additional income would probably 
not be so much. 


It is generally admitted that the supplemental deci- 
Sion in the Eastern Advanced Rate case means that the 
western carriers now stand a much better chance of 
getting permission to make additions to their rates than 
Would be the fact if the Commission had stood pat on 
its decision of ‘July 29. 
distinction: The western car- 
having decided to attempt revision with a view to 
Temoving abnormalities, are expected to be prepared to 
show more specifically their justification for the new 
Tates than was the fact with regard to the eastern car 
rier In the last analysis, the latter had to depend 
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largely for their justification on the fact that all the 
roads were feeling the pinch of hard times. 

The latest monthly summary shows that the western 
carriers, in their net income, have suffered more than 
the eastern carriers. Their net income for December 
was only $195 per mile. The net income of the roads 
in the southern district, which have suffered terrific 
losses because of the war’s embargo on cotton, had a 
net income for that month of $203 per mile. 

Comparatively little information has been given out 
in Washington as to the sort of fight the western roads 
are to make before the Commission. More, however, is 
known as to the work. of the men who are to make the 
fight for the protesting shippers. The latter have raised 
a fund, variously reported from $80,000 to $100,000, to 
be used in preparing data in opposition to the increase. 
John Paul Muller and C. W. Hillman have been hired to 
prepare “cost of service” statistics with respect to heavy 
tonnage commodities. What work the Commission has 
done, if any, has not been told. It is inferred, however, 
that Chairman Harlan will undertake to point out that 
the western roads have also been wasteful and that if 
they would conserve their revenues, as indicated in the 
two reports in the eastern case, they would not be in 
need of such large increases. 

That, however, is a mere suggestion. The majority 
of the Commission disagreed with the chairman, and if 
there is any mention of wasted revenues it may be only 
in an incidental way. That feature cannot be made so 
prominent as in the eastern case because there are fewer 
big industrial plants in the West than in the Kast. 
Chicago and St. Louis are the only points where expen- 
sive terminal services are necessary, and much of the 
heavy terminal expense at Chicago is not borne by the 
western roads. 


Probably the most significant development in the 
western case is the fact that the packers, who produce 
an immense tonnage, before the tariffs were suspended 
took an active part in the protests against the advances. 
They have heretofore not been noticeable in movements 
by shippers to prevent increases in rates. They have 
usually been content to make their fights directly with 
the railroads and to assume that if rates were increased 
the added cost would be a burden on the ultimate con- 
sumer rather than upon them. 

The inference drawn from their activity is that the 
increases proposed are so heavy that they cannot see 
how they can escape bearing the greater part of them. 
If they fight, as seemed certain they would a few weeks 
ago, the protests made by the states of the middle West, 
under the leadership of Clifford Thorne, may be much 
more formidable than was the opposition in the eastern 
case. 

It was originally intended that hearings should begin 
on February 15, but a week before that time the Com- 
mission postponed the beginning until March 4. 


HEARINGS ON KANAWHA RESOLUTION 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. O. 


Chairman Harlan, February 19, began public hearings 
cn the resolution of Senator Chilton of West Virginia, which 
directs the Commission to find out who owns the Little 
Kanawha Railroad and whether it is being held, without 
being extended, so as to prevent the development of coal 
areas along the Little Kanawha until such time as “big 
business” deems the time opportune for such development. 


ee 
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The allegations in West Virg:nia are to the effect that 
it is controlled by the New York Central, Baltimore & 
Ohio and Pennsylvania Railroad either directly or in their 
interest. 

The road was projected in 1896 and completed in 
1897. It is about thirty miles long. Its title is held by 
tne Little Kanawha Syndicate, which is neither a corpora- 
tion nor a partnership. The road was turned over to the 
syndicate by Joseph Ramsay, Jr., who got into the trans- 
portation-and-natural-resource development game in. west- 
ern Pennsylvania and West Virginia at the time the Goulds 
were aiming at a transcontinental line, with entry into 
Pittsburgh, over the Wheeling & Lake Erie and the 
Wabash-Pittsburgh terminal, and to Baltimore presumably 
over the western Maryland. 

Attorneys Bond and McCook of the B. & O. and 
Pennsylvania were at the hearing, but the former said 
he was not there to represent the B. & O. Mr. McCook 
took a small part in the examination of witnesses, Col. J. T. 
Blair, Greenville, Pa., secretary of the syndicate; V. B. 
Archer, Huntington, W. Va., one of the promoters of the 
road and attorney for it until the end of the receivership 
which terminated in the sale of the road to J. T. Blair and 
E. B. Fulton, W. W. Van Winkle, attorney for the B. & O. 
for many years at Huntington, who passed on the titles 
to 25,000 acres of coal land controlled by the Syndicate, and 
Joseph Ramsay. The first three testified merely as to the 
history of the road and the resources of the district which 
it was proposed to open. 

George M. Curtis, an examiner of accounts for the 
Commission, conducted the examination, which, at the 
first session consisted mainly of identifying documents. 
Mr. Ramsay produced the Syndicate agreement, which, it is 
contended by those who think the Syndicate is preventing 
the development of the territory, is of exceptional im- 
portance. 

Mr. Archer, in his testimony, said that the object of 
the men who promoted the road, with the aid of county 
bonds, was to develop the timber and coal along the Little 
Kanawha. They did not know about the oil that has since 
been found there. 

Attorney McCook, one of the “fighting McCooks,” 
brought out the fact that the Little Kanawha had slack- 
water navigation years and years before the railroad was 
started, and that in 1905 the government bought the old 
dams of the Little Kanawha Navigation Co., and since that 
time there have been no tolls to pay by those who might 
be minded to bring down coal from the lands on that 
river. 

Mr. Archer at one time flung a little sting into his 
testimony by saying that he and other promoters tried to 
develop the territory, but they could never get the money 
to extend the road “because some power behind the throne 
seemed opposed to extension.” 

The original promoters, who got $180,000 by subscrip- 
tions, sold the road, when it was in the hands of a re- 
ceiver, to Blair and Fulton for $350,000 and paid all its 
debts. Mr. Archer testified that the whole history of 
the project could be found in the pleadings and records of 
three distinct suits in courts, completed long before 
Senator Chilton offered the investigation resolution. 


PERMISSION TO INTERVENE. 

The Indianapolis Board of Trade has received per- 
mission to intervene in Docket No. 7355, Indianapolis 
Chamber of Commerce Freight and Traffic Division vs. 
the Cleveland, Cincinnati, Chicago & St. Paul et al.; 
also in Nos. 7472 and 7480, by the same complainant 
against the same defendants. 
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PASSENGER INCREASES SUSPENDED 


The Interstate Commerce Commission, February 25, 
in I. & S. 600, suspended increases in passenger fares in 
western territory until June 29, and ordered that hear. 
ings thereon be had before Commissioner Daniels, May 
17, at Chicago. 

Nine other western states had joined with the Iowa 
railroad commission in sending a petition to the Com- 
mission asking a suspension of tariffs proposing general 
advances in interstate passenger rates. The states which 
have united to fight the proposed increased rates are 
Iowa, Minnesota, North Dakota, South Dakota, Oklahoma, 
Arkansas, Arizona, Colorado, New Mexico and Nebraska. 

Illustrating the advances, the application cites those 
from Des Moines to Chicago and elsewhere, and from 
Kansas City to Chicago and elsewhere, as follows: 





FROM DES MOINES. Present Proposed 


To— rate. rate. 
RE OTT Le $ 7.17 $ 9.00 
EN ghPCS. ows tn's( hate eet.c wabe ves dweue’e 1daca 5.26 6:58 
et ig Sd. wane oak « ans Slienb & este adtlicks 6.88 8.50 
ES cc code op se kk ony age sale ene 4.80 6.00 
fee I eo ds SOUR es L asidaica b tee dae eo om 3.90 4.37 
SD ho doi ask: ado. pana e See CAE he cae neat arote 3.09 3.80 
0 SO we mck wee gin ee awe 5.27 6.55 
a a i ae Re ial 15.69 17.37 

FROM KANSAS CITY. Present Proposed 


"To— rate. rate. 


OR 55 frit o Sattes « slesid siht ale sna ARs ode Wee $10.15 $12.50 
ee ae ee ow thats oho wanes mats wire ee a 7.55 9.70 
SE <a ERs a Sd 0 olga eee Rk Sas + eee Ec Same 4.36 5.45 
i ih tis ad ehciden/ eked of utintitcn stations dn Pee ne sie 10.05 12.55 
No x grin. coe RES Wie oh acie drd we alee Maa marae ale ey oe, aieD Rip 14.35 16.82 


Text of Petition. 

“In order that justice be done between the carriers 
and the public, we believe it to be absolutely necessary 
and do respectfully petition that the Interstate Com- 
merce Commission make a thorough investigation of the 
issues involved, and in order that the same may be done, 
that the said tariffs shall be suspended pending the said 
investigation, and that in said investigation ample op- 
portunity be given the carriers proposing the said ad- 
vances to offer the evidence at public hearing, which 
they claim justifies the same, and that opportunity be 
granted others to adequately present the public side. 
In this way, and in this way only, can a fair, reasonable 
and just hearing be had,’ reads the application. 

“Existing passenger rates on intrastate traffic in a 
few of these western states have been adopted by state 
commissions, after extended investigation; and these 
actions have been sustained by the highest court in the 
United States. The grounds for these actions in the 
various states have never been presented to your honor- 
able body. We respectfully urge and request that ade- 
quate opportunity be given to these western state com- 
missions to present facts and arguments upon the issues 
involved. 

“We also hereby petition, if it should meet with your 
approval, that the said proposed advances on passenger 
rates be made a part of the general investigation of I. & 
S. Docket No. 555, as to the adequacy of the total rev- 
enue of the western railroads involved. 

“We make this petition to your honorable body on 
behalf of the citizens of our several states. Before any 
such advance would be permitted on intrastate traffic 
the courts would grant us adequate hearings without pos- 
sibility of refusal. Before you have granted reductions 
affecting these several states you have invariably granted 
most extended and adequate opportunity to the railroads 
to meet the issues presented. 

“We petition the same consideration at your hands 
upon this occasion, where the matter at issue involves 
such an extraordinarily large tax upon the producers 


and consumers of our state.” 
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Conducted by 
CHARLES CONRADIS, 


General Counsel, The Traffic Service Bureau. 


in this department we shall answer simple questions relat- 
Ing to the law of interstate transportation of freight. On ac- 
count of the limited space that can be allotted to this depart- 
ment and the demands made on the time of those conducting it, 
we cannot assure the publication of answers in less than six 
weeks from the time of receipt of the question. Readers desir- 
ing special service ‘by requiring immediate answer may secure 
privately written answers to their Inquiries by the payment of 
a small fee, given on application. 

Address Legal Department, The Traffic Service Bureau, 
Colorado Building, Washington, D. C. 


Measure of Damages for Loss of Goods. 

Massachusetts.—“Will you kindly advise us, through 
the columns of The Traffic World, that if a shipment 
made from point A to point B was destroyed in wreck 
and six weeks later shipment was duplicated, during 
which time the price of the goods had advanced, could 
claim be made against the transportation company for 
the cost of the goods at the time of the replacements?” 

The measure of the damages for thé entire loss of 
the goods by the carrier is generally the value of the 
goods at the destination to which they were consigned. 
As this is ordinarily the extent of the loss of the shipper, 
his compensation is measured by the value of the original 
shipment, and not by the value of a duplicate one, which 
could not naturally have been in the contemplation of 
the parties at the time of making the first contract for 
carriage. But if a different price has been fixed upon 
the goods by agreement between the carrier and the 
shipper, the owner can recover as damages for its loss 
no more than the agreed price. 

Now, the uniform bill of lading contains a provision 
limiting the liability of the carriers for loss or damage 
to the amount of the invoice price at the place and time 
of shipment. This provision has been upheld by the 
courts and the Interstate Commerce Commission as rea- 
sonable and valid. If, therefore, the shipment in question 
moved under the uniform bill of lading, the amount that 
can be recovered for its loss is the value of the property 
at the shipping point at the time of shipment, as shown 
by the invoice price, if any. 

* * * 
Prepaid Stipulation in Bill of Lading Not Conclusive. 

Address Unknown.—‘“I have noted your reply to 
‘Iowa’ in The Traffic World of December 26, with ref- 
erence to prepaid stipulation in bills of lading not being 
mandatory on the carrier. You state that when a carrier 
does not exercise its legal right of requiring advance 
payment of its charges and delivers the shipment to 
the consignee, that it may later collect the charges, which 
the shipper directed to be collected from him, from the 
consignee, in accordance with Conference Ruling No. 156. 
The question I would like to ask in connection with this 
matter is, would the carrier still have recourse against 
the consignee in case it had failed to collect the charges 
from the shipper, owing to having allowed that party 
credit privileges at the time of shipment, the shipper 
going into bankruptcy? The consignee settled with the 
Shipper on f. o. b. point of shipment basis, and his loss 
in case he could be held liable for these charges would 
be directly attributable to the carriers allowing of credit 
to the shipper.” 

The above question is not quite clear. If the con- 
Signee settled with the shipper “on f. o. b. point of 
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shipment basis,” then by contract the consignee agreed 
to pay the freight charges, and in that event it is diffi- 
cult to conceive what loss the consignee sustained by 
reason of “the carrier allowing credit to the shipper,” 
or what application a prepaid stipulation in the bill of 
lading would have thereto. Again, an f. o. b. shipment, at 
point of shipment, is equivalent to a notice that the title 
in the shipment passed to the consignee at the time 
the shipment was delivered to the initial carrier, and 
at law the consignee is prima facie liable for the freight 
charges, as the presumptive owner of the goods. If, 
however, the fact is that the consignee settled with the 
shipper “on f. o. b. point of shipment basis,” on condition 
that the shipper was to prepay the freight and the bill 
of lading contained a stipulation “to be prepaid,’ or 
equivalent words, yet the carrier was not bound by such 
an agreement, inasmuch as it was not a party thereto, 
and its liability is measured by the contract of affreight- 
ment only. 
oe Bo ES 
Hearings Before Examiners, Their Duties and Rights of 
Parties. 


Georgia.—‘‘Please advise me, through the columns of 
The Traffic World, just what are the rights of a com- 
plainant before an examiner of the Interstate Commerce 
Commission, at a duly called hearing, on the following 
points: (1) If complainant believes he is not being given 
a ‘square deal’ by examiner, can he withdraw from the 
hearing and secure hearing before another examiner? 
(2) Has a complainant the right to complain to the 
Commission if he believes he ‘was given an unfair deal 
by examiner? (3) Does complainant become liable for 
‘contempt’ or fine or any form of punishment if he pro- 
tests at hearing to examiner as to method of conducting 
hearing? A general explanation of the rights of com- 
plainants at hearings before examiners is what I desire. 
Also, I desire authority or reasons for opinion.” 

The Act to regulate commerce and the rules of prac- 
tice before the Commission only provide in effect that 
the Commission is authorized to employ special agents 
or examiners, who shall have power to administer oaths, 
examine witnesses, and receive evidence, and that wit- 
nesses are to be examined orally before one of the 
examiners at a time and place assigned for the hearing, 
and the evidence received shall be reported to the Com- 
mission. In a sense, such an examiner acts as a deputy 
commissioner, but as the Commission itself is not gov- 
erned by the general rules applicable to the admission 
of evidence in trials before the courts, an examiner pos- 
sesses no discretionary power to pass upon the admis- 
sibility of evidence, its competency or sufficiency, which 
might be offered at a hearing at which he presides, al- 
though, in practice, examiners do occasionally assume 
the right to reject testimony that clearly has no bearing 
on the issues of the case, and will sometimes suggest 
to the witness that he need not answer a question that 
would bring out irrelevant testimony. The status of an 
examiner may be likened to that of a master in chancery. 
He is appointed to assist in proceedings incidental to the 
progress of a cause before the Commission, to take and 
report testimony. The information which he may com- 
municate by his findings upon the evidence presented to 
him is merely advisory to the Commission, which may 
accept and act upon it or disregard it, in whole or in 
part, according to its own judgment as to the weight 
of the evidence. 

When a case has been duly assigned for a hearing 
at a given place and time, and a particular examiner 
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designated to preside at such a hearing, it is prudent 
for the parties in interest to appear and offer such evi- 
dence as they have to submit. If one of the parties 
believes that the examiner is acting unfairly or im- 
properly, he might either note his objection on the 
record of the proceedings, or later make a full written 
report thereon to the Commission. If the facts disclosed 
show that the examiner acted impartially or improperly 
the Commission would no doubt order a rehearing of the 
case before some other examiner. 

There is no such thing as a contempt committed in 
the presence of either the Commission or one of its 
examiners, in the same sense that certain disrespectful 
behavior or language to the presiding judge, or in his 
presence, would be deemed contempt of court. The only 
instance of contempt proceedings covered by the act is 
when a witness refuses to obey a Circuit Court of the 
United States subpeena requiring him to appear before 
the Commission. Of course, a police officer might be 
called in to eject a disorderly person from the hearing, or 
to preserve the peace and dignity of the same. 

* * % 
Error by Carrier’s Agent No Excuse for Carrier Failing 
to Collect Freight Charges Lawfully Applied. 

Wisconsin.—‘‘Shipment made three years ago, des- 
tined to Mexico City, Mexico, sold f. o. b. factory, car 
was delivered to connecting line with advance charges 
of $46. Agent in .error billed: these advance charges 
prepaid, goods were consigned to a broker at destination 
to turn them over to different consignees at destination. 
Original purchaser has gone out of business, and the 
question asked, is consignor liable for error committed 
by the railroad company?” 

In ordinary contractual relations and obligations, a 
party thereto can take no advantage of his own wrong, 
especially when the innocent party is injured thereby. 
But, in the matter of transportation of interstate com- 
merce, the act to regulate commerce, and not private 
agreements, determines the rights and obligations of both 
shipper and carrier. The act provides that carries must 
charge just and reasonable rates for the services they 
perform, and that these must be made without any dis- 
crimination whatsoever, to persons, places or commodi- 
ties. The Commission has frequently held that the law 
requires the carrier to collect, and the party legally re- 
sponsible to pay, the lawfully established rates without 
deviation therefrom. Further, that the carrier must ex- 
haust its legal remedy in order to collect such charges 
from the party legally responsible therefor, but the Com- 
mission declines to determine in any case whether -the 
consignor or the consignee is legally liable, on the ground 
that such a question is determinable only by a court hav- 
ing competent jurisdiction. Now, in law, in “straight 
consignments,” like the one above described, the title to 


Note.—items in the Docket marked with an asterisk (*) are 
new, having been added since last Friday’s Dally and since the 
last Issue of the Traffic World.. Cancellations and postpone- 
ments announced too late to make the change in this Docket 
wlll be noted elsewhere. 


March 1—New York, N. Y.—Examiner Bowers: 
7090—In the matter of embargoes. 


March 1—New York, N. Y.—Examiner Gerry: 
7515—American Enameled Brick and Tile Co. vs. 
River R. R. Co. et al. 
7546—Union Sulphur Co. et al. vs. B. & O. R. R. Co. et al. 
March 1—Oklahoma City, Okla.—Examiner Barclay: 
7189—Curtis & Cartside Co. et al. vs. A. T. & S. F. Ry. Co. 
et al. 
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the goods passes to the consignee immediately upon de- 
livery of the shipment to the initial carrier, and the con- 
signee, as the owner, is the one prima facie liable for 
the freight. But the consignor is equally liable as the 
party with whom the contract of affreightment is made 
If, therefore, the carrier did not collect the charges from 
the consignee, and has not by law forfeited his right, 
either by waiver or the Statute of Limitations, to resort 
to the consignor, the latter is liable for the same. 


Charges Incidental to Storage of Goods. 

Ohio.—“We made an interstate shipment of a car- 
load of goods billed to order of ourselves, notify A at 
destination. Car arrived at destination and bill of lad 
ing was not presented by the notified party. Car was 
held at destination for thirty days, and then forwarded 
to a point near by and sent to public storage. No notice 
was given us that car was either refused or unclaimed 
until some time after car was in storage. Will you 
kindly advise us through Traffic World if we are obliged 
to pay freight charges covering movement of car from 
destination to point at which car was stored, with charges 
for storing and handling? Had we been notified that 
car was on hand, refused by consignee, we could have 
disposed of this car to advantage elsewhere, as the price 
of these goods hau advanced considerably between date 
of shipment and date car was sent to storage.” 

As a general rule of law, a contract of carriage is 
not completed until the carrier has made a lawful de- 
livery at the place to which the shipment was consigned, 
and any incidental charges, such as demurrage, storage 
or handling, accruing at destination point cannot be law- 
fully assessed until after such delivery. Again, in “order 
consignments” the order bill of lading will be required to 
be surrendered upon or before the delivery of the prop- 
erty to the. consignee. But if due notice has been sent 
to the party to be notified upon arrival of the goods at 
destination, and such party refuses or fails to accept the 
goods, or surrender the order bill of lading, then it would 
seem that Section 5 of the uniform bill of lading gives 
the authority to the carrier to store the goods at the 
expense of the owner, without depending upon a prior 
notice to the consignor or the consignee’s failure to ac- 
cept, unless there is some local law or usage which would 
require such notice. This section provides that if prop- 
erty is not removed by the party entitled to receive it 
within forty-eight hours after notice of its arrival has 
been duly sent, it may be removed to and stored in 
a public or licensed warehouse at the cost of the owner, 
and there held at the owner’s risk and subject to a lien 
for all freight and other lawful charges, including a rea- 
sonable charge for storage. If, in providing for proper 
storage at a usual place for such storage, any additional 
freight charges accrued, there would be part of the ware: 
house storages for which the owner would be liable. 


7417—Oklahoma Traffic Assn. et al. vs. A. T. & S. F. Ry. Co. 
et al. 
March 1—Omaha, Neb.—Examiner J. E. Smith: 
1. & S. 514—Westbound transcontinental refrigeration charges. 
|. & S. 531—Rates on grain and grain products to certain 
stations in Oklahoma. 
March 1—New Orleans, La.—Examiner Thurtell: 
| & S. 569—Rates on coal from mines in Alabama, Illinois, 
Kentucky and Tennessee to Memphis, Tenn., and other 
points. 
March 1—Indianapolis, Ind.—Examiner Bell: 
7355—Indianapolis Chamber of Commerce vs. C. C. C. & St. L 
Ry. Co. et al. 
7472—Indianapolis Chamber of Commerce vs. C. C. C. & St. L. 
Ry: Co. et al. 
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7480—Indianapolis Chamber of Commerce vs. C. C. C. & St. L. 
Ry. Co. et al, 


March 3—Argument at Washington, D. C.: 
1. & S. Docket 11—The tap line case. 


March 3—Oklahoma City, Okla.—Examiner Barclay: 
7490—Corporation Commission of Oklahoma et al. vs. A. T. & 
S. F. Ry. et al. 
March 3—New York City—Examiner Burnside: 
|. & S. 572—Lighterage and storage regulations at New York, 
N. @e 
. 3—Troy, N. Y.—Examiner Gerry: 
1. & S. 559—Rates on cotton piece goods from North Adams, 
Mass., and other points to New York City and other points. 
March 4—Birmingham, Ala. —Examiner Thurtell: 
|. & S. 569—Rates on coal from mines in Alabama, Illinois, 
Kentucky and Tennessee to Memphis, Tenn., and other 
points. 
ren 4—Boston, Mass.—Examiner Butler: 
. @ §&. 495—Rates on paper and other commodities from New 
"E ngland points to New York. 
March 4—Boston, Mass.—Examiner Gerry: 
1 & S. 552—Rates on stone and granite from Boston, Mass., 
and other points to western destinations. 


March 4—Decatur, Ill.—Examiner Bell: 

7538—Illinois Poultry and Egg Shippers’ Assn. vs. 

& St. L. et al. 
March 4—Wichita, Kan.—Examiner Barclay: 
7345—Wichita Business Assn. vs. Alabama & Vicksburg Ry. 
Co. et al. 
7214— Wichita Business Assn. vs. Midland Valley R. R. Co. 
March 4—Sioux City, Ia.—Examiner J. E. Smith: 

7110—Sioux City Live Stock Exchange vs. C. St. P. M. & O. 
Ry. et al. 

March 4—Argument at Washington, D. C.: 

In the matter of the requirement of state authorities in the 
keeping of accounts, records and memoranda by carriers, 
subject to the Act to Regulate Commerce. 

March 5—Providence, R. I.—Examiner Gerry: 

7555—Providence Fruit an Produce Exchange et al. vs. Maine 
Central et al. 

7466—Fall River Bleachery vs. A. C. L. R. Co. et al. 

een” idence Fruit and Produce Rxctange et al. vs. M. St. 

. & S. S. M. et al. 


ios 5—Sioux Falls, S. D.—Examiner J. Smit 
7200—Traffic Bureau of the Sioux Falls a! Club vs. 
Great Northern Ry. Co. et al. 
7388—Traffic Bureau of the Sioux Falls Commercial Club vs. 
Great Narthern Ry. Co. et al. 
torch 5—Wchita, Kan.—Examiner Barclay: 
. & S. 566—-Minimum charge between stations in Kansas, Ok- 
lahoma and other states, 


March 5—Argument at Washington, D. C.: 
2662—Com. Club Traffic Bureau vs. A. T. & / 
3340—Vulecan Iron Works Co. vs. A. &S 
4638—Colo. Mgrs. Assn, et al. vs. A. T. & 8 
4353—State of Kansas et al. vs. A. rn oh 
4510—W. C. Morris vs. St. LL & S. F. R. R. C 
4701—Okla Traffic Assn. vs. A. T. & ¢ FB By. Co. et al. 
6362—Browne Iron Works Co. vs. C. B. & Q. R. Co. et al. 
6982—Topeka Traffic Assn. vs. A. T. & 8S. F. By. Co. et al. 
7037—South Halsted Street Iron Works vs. C. & A. R. R. Co 

et al. ; 
ene Street Bridge Co. vs. C. B. & Q. R. R. Co. et al. 
. & S. 411—Class and commodity rates to Salt Lake City, 
Utah, and other points (in so far as it relates to iron and 
steel). k 
|. & S. 446—Rates on iron and steel articles to points in 
Oklahoma. 
6799—Wichita Business Assn. vs. A. T. & S. F. Ry. Co. et al. 


March 6—Argument at Washington, D. C.: 
6770—Weston Dodson & Co. et al. vs. C. R. R. of N. J. 
6189—Red Ash Coal Co. vs. C. R. R. of N. J. 
5917—G. B. Markle Co. et al. vs. L. V. R. R. Co. et al. 
5905—Plymouth Coal Co. vs, L. V. R. R. Co. et al. 


March 8—Minneapolis, Minn.—Examiner J. Edgar Smith: 
|. & S, 550—Rates on stone and marble, C. L., not polished, 

lettered or figured, from Chicago and Peoria, Ill., to St. 
Paul, Minn, 

March 8—Fargo, N. D.—Examiner Worthington: 

* 7434—-C. H. Robinson Co. vs. Am. Ex. Co, et al. 

* 7435—Geo. D. Carroll vs. Great Northern Ry. Co. 

* 7657—John Young et al. vs. L. & N. R. R. Co. et al. 


March 8—Chicago, Ill.—Examiner Bell: 
|. & S, 570—Rates on fertilizer and, fertilizer material from 
New Orleans, La., to Cairo, Ill., and other points. 
|, & §S,. 551—Rates governing the return transportation of 
brine in wooden tank cars in Central Freight Association 
territory. 
March 8—Hutchinson, Kan.—Examiner Barclay: 
=a Chemical Mfg. Co. vs. A. T. & S. F. Ry. Co. 
et & 
March 8—Washington, D. C.—Examiner Gerry: 
r6—prodacers' Sales Co. vs. N. Y. N. H. 
t al, 
h 9—Chicago, Ill.—Examiner Bell: 
. & S, 556—Rates on grain and grain products from Chicago 
|, to eastern seaboard points and between other points. 
9—Minneapolis, Minn.—Examiner J. E. Smith: 
2—Minneapolis Civic and Commercial Assn. vs. C. B. & Q. 
R. Co. & ‘al 
h 9—Washington, D. C.—Examiner Gerry: 
=—Commercial Club of Grand Island, Neb., et al. vs. M. K. 
r. Ry. Co. et al. 
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Sar Island Commercial Club et al. vs. N. Y 
. R. et al. 


eile shialieeadie at Washington, D. C.: 
|. & S. 256—Chattanooga log rates. 
6825—Natl. Society of Record Assns. et al. vs. Aberdeen & 
Rockfish R. R. Co. et al. 
6212—Omaha Packing Co. vs. C. M. & St. P. Ry. et al. 
er SP earn Box meee & Paper Co. vs. Ill. Term. R. R. Co. 
et a 


March 10—Chicago, ak ~ Sieahitiiee Bell: 
5851—Globe Coal Co. vs. Erie R. R. Co. et al. 
7262—Wenona Coal Co. vs. C. M. & St. P. Ry. Co. et al. 


March 11—Heléna, Mont.—Examiner Worthington: 
* 7137—Bear Creek Coal Co. vs. C. M. & St. P. Ry. Co. et*al. 
* 7673—Lindsay-Walker Co. vs. Northern Pac. Ry. Co. et al. 
March 11—Kansas City, Mo.—Examiner Barclay: 

1. & S. 344—Coal rates from Oak Hills, Colo. 


March 11—Argument at Washington, D. C.: 
7380—A. Lackman & Co. et al. vs. So. Pac, Co. et al. 
ae _— Grain & Milling Co. vs. A. T. & S. F. Ry. Co. 
et al. 
* 7091—Chas. S. McCormick et al. vs. Sou. Pac. et al. 


March 11.—Washington, D. C.—Examiner Gerry: 
7290—U. S. of America vs. A. T. & S. F. Ry. 

March 11—Chicago, Ill.—Examiner Bell: 
7556—Eagle Ice Co. et al. vs. C. M. & St. P. Ry. Co. et al. 
7348—Morris & Co. et al. vs. U. P. R. R. Co. et al. 


March 12—Spokane, Wash.—Examiner Worthington: 
* 1, & S. 510—Rates on fruits and vegetables from stations in 
the state of Washington on line of the Yakima Valley Trans. 
Co. in connection with the Northern Pacific Ry. 
* 5539—Kroll Lumber Co. vs. Gt. Nor. Ry. Co. et al. 
* ae Cycle and Supply Co. et al. vs. B. & A. R. R. 
So. et al. 
* 7171—Merchants’ Produce Co. vs. Oregon-Washington .R. R. & 
Navigation Co. et al. 
March 12—St. Louis, Mo.—Examiner Barclay: 
|. & § 525—Coal rates from Illinois mines to Omaha, Neb., 
and other points. 
7507—Coal Operators’ Traffic Bureau of St. Louis vs. Illinois 
Central R. R. Co. et al. 
7503—Geo. S. Meoham, & Co.*vs. St. L. & S. F. R. R. Co. et al. 


—- 12—Argument at’ Washiheton, D. C.: 
& S. 490—Lumber tratisit’ privileges at Buffalo, N.Y, 
+e a ‘Exchange et al. vs. Alabama Central 
0. eta 
& S. 345—Class: and coniniodity Fates from Knoxville, Tenn. 
c105-~ratte ae of:Knoxville, Tenn., vs. C. N. O. & T. P. 
y. Co. eta 


March 13—Argument at Wadiiington, DD tC. 
1. & S. 513—Rates to or from certain points in the Chicago 
switching district. 
March 15—Arguments at Washington, D. C.: 
* 6491—Jewelers’ Protective Union et al. vs. P. R. R. Co. et al. 
* 6592—In the matter of import and domestic rates. 
* 7352—Nitro Powder Co. vs. West Shore R. R. Co. 
* 7116—Pioneer Lumber Co. vs. Mo. Pac. Ry. Co. et al. 
* 7190—Buckeye Lumber Co. vs. Northern Pacific Ry. Co, et al. 
+ a ey C. Belknap Glass Co. vs. Great Northern Ry. Co. 
et al. 
March 15—Washington, D. C.—Examiner Gerry: 
6465—Pillsbury Flour Mills Co. vs. Great Northern Ry. Co. 


March 15—Detroit, Mich.—Examiner Bell: 

7527—Detroit Coal Exchange et al. vs. Mich. Cent. R. R. Co 
March 15—Wausau, Wis.—Examiner J. E. Smith: 

7545—M. H. Rekkedal vs. C. St. P. M. & O. Ry. Co. et al. 


March 17—Chicago, Ill.—Examiner J. Edgar Smith: 
7519—Cudahy Packing Co. vs. A. T. & S. F. Ry. Co. et al. 
March 17—Tacoma, Wash.—Examiner Worthington: 
* 7184—F. S. Harmon & Co. vs. C. & N. W. Ry. Co. et al. 
March 17—Buffalo, N. Y.—Examiner Bell: 
7438—Niagara Gypsum Co. vs. B. R. & P. Ry. Co. et al. 
7514—Fairmont Creamery Co. vs. Adams Express Co. et al. 


March 18—Portland, Ore.—Examiner Worthington: 

* 7634—I. H. Taffe vs. American Express Co. et al. 

March 19—Erie; Pa.—Examiner Bell: 
6233—Standard Chair Co. vs. P. R. R. Co. et al. 


March 20—San Francisco, Cal.—Examiner Worthington: 

* 7706—Ennis, Brown & Co. vs. Southern Pacific Co. 

* ee wet i I. Boardman Co. et al. vs. A. T. & S. F. Ry. Co. 
et al. 

* 743€—Weinstock-Nichols Co. et al. vs. C. C. C. & St. L. Ry. 
Co. et al. 


March 22—Washington, D. C.—Examiner Bell: 
* 1, & S. 516—Charges for transportation and disposal of waste 
material at Pittsburgh and other points. 


March 22—San Francisco, Cal.—Examiner Worthington: 

* 7500—Andrew A. Jacob Co. et al. vs. A. T. & S. F. Ry. et al. 

* 7509—Miller & Lux vs. Southern Pacific Co. et al. 

* or D. Sheldon & Co. et al. vs. Southern Pacific Co. 
et al. 

* 7678—Arizona Stores Co. vs. A. T. & S. F. Ry. Co. 

March 24—Los Angeles, Cal.—Examiner Worthington: 

* |, & S, 537—Rates on hogs between Salt Lake City, 
California points. 

* be: te” Portland Cement Co. vs, A. T. & S. F. Ry. 

‘oO. et al. 

* 7571—Moreland Motor Truck Co. vs. San P., Los A. & S. L. 
R. R. Co. et al, 

March 27—Yuma, Ariz.—Examiner Worthington: 

* 1, & S. 538—Export rates on cottonseed meal cake from El 
Centre, Cal., to Galveston, Tex. 

* 7126—E. F. Sanguinetti vs. Union Pacific R. R. Co. et al. 


Co. et al. 


Utah, and 
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March 29—El Paso, Tex.—Examiner Worthington: 
* 7238—M. Canales vs. G. H. & §. A. Ry. Co. et al. 
March 30—Albuquerque, N. M.—Examiner Worthington: 
* 7676—BE. J. Johnson vs. A. T. & S. F. Ry. Co. 
April 1—Woodward, Okla.—Examiner Worthington: 
* 6737—/J. H. Criswell vs. W. Falls & N. W. Ry. Co. et al. 
April 26—Chicago, Ill.—Examiner Kelly: 
|. & S. 518—Withdrawal of regulations coverning concentra- 
tion of dairy products. 


April 28—Chicago, Ill.—Examiner Kelly: 
1. & S. 548—Minimum charge for shipments of packing house 
products, fresh meats and other articles transported in 
peddler cars. 


April 30—Chicago, Ill.—Examiner Kelly: 
1. & S. 549—Stopping of cars in transit to complete loading 
or partially unload. 


HEARINGS BEFORE EXAMINER BROWN—TRAP CAR OR 
FERRY CAR SERVICE CHARGES. 


Detroit, Mich.—March 1. 
Cleveland, O.—March 3, 
Buffalo, N. Y¥Y.—March 5. 
Philadelphia, Pa.—March 8. 
Pittsburgh, Pa.—March 11. 
Cincinnati, O.—March 15. 
St. Louis, Mo.—March 18. 
Kansas City, Mo.—March 22. 
Chicago, Ill.—March 25. 


HEARINGS AT CHICAGO—COMMISSIONER DANIELS. 
I. & S. Docket No. 555—Rate Increases in Western Classification 
Territory. 


Thursday, March 4; Friday, March 5; Saturday, March 6; Mon- 
day, March 8—Respondents’ presentation of evidence sup- 
porting in general their claim that the proposed rates are 
reasonable, : 

Tuesday, March 9; Wednesday, March 10; Thursday, March 11; 
Friday, March 12—Proposed increased rates on grain and 
grain products. Increase in minimum weight of grain and 
grain products in carloads. 

Saturday, March 13; Monday, March 15; Tuesday, March 16— 
Proposed increased rates on live stock, fresh meat, packing- 
house products and fertilizer materials. 

Wednesday, March 17; Thursday, March 18—Proposed increased 
rates on hay, straw and broomcorn, 

Friday, March 19; Saturday, March 20; Monday, March 22— 
Proposed increased rates on cotton piece goods. 

Tuesday, March 23; Wednesday, March 24; Thursday, March 25 
—Proposed increased rates on coal and coke. 

Friday, March 26; Saturday, March 27—Proposed increased rates 
on fruit and vegetables. , 

Monday, March 29—Proposed increased rates on rice and rice 
products. 


Tuesday, March 30; Wednesday, March 31; Thursday, April 1; 
Friday, April 2—Evidence of protestants and interveners in 
rebuttal of evidence obtained from carriers in the first four 
days of the hearing. 


APPLICATIONS UNDER THE PANAMA CANAL ACT. 


March 16—Dockets 6667, 6669 and 6670. 

March 17—Dockets 6566 and 6602, for testimony relating to 

the Chesapeake Steamship Co. 

March 18—Docket 6601, for testimony relating to the Balti- 

more Steam Packet Co. 

March 19—Dockets 6566, 6580, 6590, 6601 and 6602, for tes- 

timony relating to the Old Dominion S. S. Co. and 
Virginia Navigation Co. 

Dockets 6667, 6669 and 6670 will be heard together; likewise 
Dockets 6566 and 6602 in so far as concerns the Chesapeake 
Steamship Co., and Dockets 6566, 6580, 6590, 6601 and 6602 in 
so far as concerns the Old Dominion Steamship Co. and Vir- 
ginia Navigation Co, Before Commissioner Clements, office of 
Commission, Washington, D. C., 10 o’clock a. m., 


DIGEST OF \EW CUMPLAINTS 


No. 7540, Sub. No. 1. 
vs. Southern et al. 

Against rates of 49c and 52c on glass from Mount Vernon, 
Utica and Lancaster, O., to High Point as unjust and un- 
reasonable in that they exceed the rate of 40c recently es- 
tablished from Pittsburgh and Pittsburgh rate territory. Asks 
for reparation. 

No. 7688. Chapin & Co. vs. 
ville et al. 

Against combination of rates on Hammond, Ind., on dis- 
tillers’ dried grains from Louisville and Indianapolis, to be 
milled and reshipped at Hammond, as unjust and unreason- 
able. Asks for just and reasonable rates. Omitted from 
abstract in issue of February 13. 

No. 7745. Nashville Tie Co., Nashville, Tenn., vs. L. & N. 

Against the imposition of a rate of 3lc on cross-ties from 
Cumberland Furnace and 26c from Sylvia, Tenn., to Nash- 
ville, Tenn., via Guthrie, Ky., as being unjust and unreason- 
able and in violation of the tariff and classification which 
names a rate of 8c on lumber and other forest products. Asks 
for reparation down to the 8c rate. 

No. 7746. International Lumber Co., 
Candian Northern et al. 

Against a rate of 19c on four carloads of lumber from Beau- 
dette to Belvidere, Ill., as being unjust and unreasonable in 
that it exceeds a rate of 17c. Asks for reparation. 


Snow Lumber Co., High Point, N. C., 


Chicago, Indianapolis & Louis- 


Beaudette, Minn., vs. 
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No, 7748. The General Equipment Co., New York, vs. A. ©. L, 

Excessive storage charges on empty box cars at Alcolu, 
S. C. Asks for reparation. 

No. 7749. Keystone Wood Co., Williamsport, Pa., vs. P. k. R, 
et al. 

Unjust, unreasonable and unlawful charges on kinil'ng 
wood from Pennsylvania points to New York and New Jersey 
points. Asks for reparation. 

No. 7750. Mount Pleasant Fertilizer Co., Mount Pleasant, Tenn, 
vs. L. & N. et al. 

Unjust and unreasonable rates on fertilizer from Mount 
Pleasant to Mississippi destinations. Asks for a cease and 
desist order, just and reasonable rates and reparation. 

No. 7751. Southwestern Portland Cement Co., Inc., El 
Tex., vs. Texas & Pacific et al. 

Against excessive charges-on coal from Haleyville, Okla., to 
El Paso, due to errors in weight. Asks for reparation. 

No. 7752. Wabash Sand and Gravel Co. et al., Terre Haute, 
Ind., vs. C. & E. I. 

Unjust and discriminatory rates and differentials on sand 
and gravel from Terre Haute in favor of the Summit Grove 
district. Ask for reasonable rates and the regrouping of 
Terre Haute. 

No. 7753. S. T. Fish & Co., Chicago, vs. 
Santa Fe et al. 

Unjust and unreasonable charges on cantaloupes from 
Swink, Co ee sccke: by reason of alleged unjust weight 
rules in Sie ‘Re System Tariff No. 7300, I. C. C. No. 2993, 

in their Tariff 
No. 6118, to points east of Chicago, and 


Paso, 


Atchison, Topeka & 


Ask for the application of weights carried 
No. 97eec, 1. C.-C. 
reparation. 

No. 7754. Northern Lumber Co. and Metropolitan Lumber Co., 
New York and Newark, N. J., vs. Southern Ry. et al. 

Unjust and unreasonable charges on lumber from Forney, 
N. C., to New York and Newark, due to alleged errors in 
routing. Ask for reparation. 

No. 7755. Reliance Brick and Tile Co., 
Illionis Central et al. 

Against a rate of $2.20 per net ton on slack coal from Her- 
rin and Christopher, Ill., to Belle Plaine. Asks for a just and 
reasonable rate and reparation. 

No. 7756. Zimmerman Steel Co., Lone Tree, Ia., vs. C. 
St. P. et al. 

Against a rate of $1.16, double first class, on automobiles 
for exhibition purposes, from Milwaukee, Wis., to Lone Tree. 
Asks for reparation. 

No. 7757. Alamo Iron Works, San Antonio, Tex., vs. 
Ontario & Western et al. 

Against an increase in the rates on machinery from Atlantic 
Seaboard territory and New York to Texas common points, 
making the present 9lc rate unreasonable, unjust and dis- 
criminatory. Asks for a just and reasonable rate. 

No. 7758. Crown Willamette Paper Co., San Francisco, vs. 
Southern Pacific et al. 

Against the assessment of class rates on carloads of print- 
ing presses and machinery from Los Angeles to Sanford, Fia., 
via New Orleans. Asks for the application of a commodity 
rate since made effective, and reparation. 

No. 7319. Old Vincennes Distilling Co, vs. C. T. 
Ry. Co. 

Complaint alleges that defendant misrouted shipments of 
whiskey and alcohol moving under date of April 2, 1913, from 
Vincennes, Ind., to Cleveland, O., and asks for reparation. 

No. —_ S. F. Scattergood & Co., Philadelphia, vs. Wabash 
et al. 

Against the imposition of a reconsignment charge of $2 on 
a car of recleaned corn, the allegation being that the Erie, 
which collected it, performed no extra service on the ship- 
ment from Elyria, O., to Welland Junction, Ont., via Hornell, 
N. Y. Ask for cease and desist order, reparation and the 
cancellation of D. & H. tariff providing diversion charges. 


No. 7760. Detroit (Mich.) Coal Co: vs. Michigan Central. 
Against the collection of reconsignment charges on cars of 
coal, coke and iron ore because of failure to notify of arrival 
of cars at Jackson, Mich., and Toledo, O. Asks for cease and 
desist order and reparation. 


MINOR ‘UNREPORTED UPINIONS 


(Copies of Unreported Opinions may be obtained from the 
—— office of The Traffic Service Bureau at a nominal 
charge.) 


Belle Plaine, Ia., vg. 


M. & 


New York, 


H. & 8S. E 


No. A980, Case No. 4198. In the matter of express rates, 
practices, accounts and revenues. Supplemental report of the 
Commission amending prescribed uniform rules, receipts and 
classification of express matters in 28 I. C. C., 131. 


OFFICIAL CLASSIFICATION. 


A meeting of the official classification committee 
will be held at 143 Liberty street, New York, Tuesday, 
March 9, at 10 a. m., for consideration of subjects enumel- 
ated in Docket No. 22, including recommendations of the 
committee on uniform classification respecting classifica 
tion rules and descriptions of articles as outlined therein: 
also such other matters as may be presented. Prelimi 
nary hearing will be held in the rooms of the Central 
Freight Association, Transportation building, Chicago, Ill, 
on Thursday, March 4, at 10 a. m. 
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PERSONAL NOTES 


Ronald Stewart, vice-president and general manager 
of the Great Northern Express Co. at St. Paul, Minn., en- 
tered the service of the American Express at St. Paul in 
1884 as driver of the money wagon. He was later ad- 
vanced to on-hand clerk, St. Paul office; assistant cashier, 
St. Paul office; cashier, Minneapolis; cashier, St. Paul; 
general agent of the National Express, Detroit., Mich. 
From this last position he resigned to enter the life in- 
surance field in 1891, but drifted back into the express 
service as agent of the Great Northern Express Co., July 
1, 1892, at which time it began operations. Jan. 1, 1895, 


RONALD STEWART. 


he resigned to accept the superintendency of the Western 
Express Co., which was just being organized to operate 
on the Soo Line and South Shore Railroad. In Novem- 
ber, 1898, he resigned from the superintendency of the 
Wes.ern to return to the Great Northern Express service 
as superintendent. In 1912 he was made general superin- 
tendent, and on Feb. 10, 1915, was elected- vice-president 
and general manager and a member of the board of direc- 
tors. 

Ralph M. Shaw has been appointed assistant general 
counsel of the Chicago Great Western, Chicago. 


J. W. Ory has been appointed auditor of the Waynes- 
burg & Washington Railroad Co. and the Wheeling Ter- 
Minal Railway Co., to succeed John W. Renner, retired 
under pension regulations. 


E. E. Stowell, formerly traveling freight agent for 
the R.. W. & O. line, is appointed traveling freight agent, 
Wabash Railroad, Buffalo, N. Y., succeeding Walter Bock- 
Stahler, promoted to westbound agent, Chicago, Ill. Mr. 
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Stowell will report to J. J. Mossman, general agent, Buf- 
falo, N. Y. 

At the annual meeting of stockholders of Montgomery 
Warau & Co., in New York, J. Charles Maddison, traffic 
manager, was elected a director. Mr. Maddison also was 
made secretary of the company. 

It is announced by the American Express Co. that 
D. S. Elliott, president of the Great Northern Express 
Co., has accepted the appointment as vice-president in 
charge of traffic of the American Express Co., effective 
March 1. E. E. Bush, formerly assistant traffic manager, 
has been made traffic manager. 

Formal announcement is made by the Southern Rail- 
way Co. of the following appointments: Milton Martin, 
traveling freight agent, New Orleans, vice W. S. Voor- 
sanger, resigned; W. D. Harkins, freight soliciting agent, 
Knoxville, Tenn.,; vice J. O. Smith, transferred: W. H. 
Griffis, traveling freight agent, Valdosta, Ga., vice H. S. 
Duval, resigned. 


DOINGS OF THE TRAFFIC CLUBS 


* United States Circuit Judge Martin A. Knapp, former 
chairman of the Interstate Commercé Commission, speak- 
ing at the annual banquet of the Washington Traffic Club, 
upheld the regulation of railway rates and revenues as a 
national policy, maintained that the success of railways 
was interdependent with public demand, and declared that 
a failure of this “reasonable equilibrium” between the 
people and the railways would result in government own- 
ership. He stood for improvements of the service and 
an ultimate equable diffusion of the wealth and resources 
of nature. “Give the investor a good return on his in- 
vestments, improve the roads and introduce new lines 
into districts yet untouched by the carriers,” he said. 
Other speakers were Clarence P. King, president of the 
Washington Railway and Electric Co.; R. Walton Moore, 
counsel for the Southern Railway; C. W. Galloway, gen- 
eral manager of the Baltimore & Ohio Railroad; Odell S. 
Smith, secretary-treasurer of the Norfolk & Washington 
Steamboat Co.; James S. Murray, assistant to the presi- 
dent of the Baltimore & Ohio Railroad, and Representa- 
tive Campbell of Kansas. David M. Fisher, freight agent 
of the Baltimore & Ohio Railroad, was toastmaster. Optim- 
ism marked the address by Mr. Moore. He stated the 
war had crippled the Southern lines, but that the bad 
effects would give way to an era of greater business pros- 
perity. Vaudeville “stunts” were given from an impro- 
vised platform in the hall. Among the entertainers were 
William Clabaugh, John J. Gorman, Matt Horne, Harry 
Howser, E. G. Lamb, George H. O’Connor, W. B. Peckham 
and George James. 


Six hundred and fifty members and guests of the 
Traffic Club of Chicago sat at table at the eighth annual 
dinner of the club at the La Salle Hotel Thursday night. 
The crowd was so large that there was not room for 
all the tables in the banquet room and there was an 
overflow feast in the red room. But the food was the 
same there and the crowd, though smaller, seemed to - 
make just about as much noise with its songs. There 
was an orchestra in each room. After thé dinner those 
from the smaller room adjourned to the larger hall, from 
which the tables had been removed, to listen to the 
speeches. B. D. Caldwell, president of Wells Fargo & 
Co., acted as toastmaster. The speakers were: Col. B. F. 
Bope, first vice-president of the Carnegie Steel Co., whose 
subject was, “Future Relations of Manufacture to Trans- 
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portation,” and William Sproule, president of the South- 
ern Pacific Railroad Co., who spoke of “Public Interest 
in Transportation.” President J. Charles Maddison also 
read a letter from James J. Hill, who had been invited 
to speak, but was unable to attend. His subject was, 
“How to Help Business.” It was a coincidence that both 
speakers and Mr. Hill talked chiefly of what they called 
the overregulation of and the unjust suspicion which 
attaches to business—other business as well as the rail- 
road industry. “The atmosphere of attack” is what Mr. 
Sproule called it. 

“The main conditions favorable to a happy change 
exist,” said Mr. Hill. “It calls only for understanding, 
co-operation and harmony between all those elements 
that unite to make us both economically and politically 
one. To urge this hearty and lasting co-operation, in good 
faith and good feeling, is now the first interest of all our 
people. 

“Thus, and not otherwise, the next generation may 
be able to look back over the period following the greatest 
war that the world has ever seen, as one of the greatest 
prosperity that the United States has ever known. 

“The tariff changes are the smallest trouble the busi- 
ness Man has to conform himself to. The federal banking 
system will have a profound effect. Only experience can 
bring it out. Some uncertainty remains, and uncer- 
tainty, almost as much as actual disaster, slows down 
business operation everywhere. 

“In addition, a commission of five members has been 
named to supervise all business corporations. No session 
of Congress will pass without actual or attempted legis- 
lation to extend its powers and make its control more 
absolute and more arbitrary. 

“In the Clayton bill some of the provisions are crude. 
The limitation on interlocking directorates can produce 
nothing but a crop of dummy directors.” 

“The public interest in transportation is as keen as 
‘it is misinformed,” said Mr. Sproule. “The public interest 
puts upon transportation the obligation of service. The 
public interest demands that the transportation companies 
serving it shall be the best in the world, because serving 
the most active-minded, energetic, restless and most in- 
sistent people in the world. 

“The railroads are under the heavy hand of repres- 
sion. Harangues from 10,000 political platforms prate 
about a very few phases of the transportation questions, 
and minor topics are magnified.” 


Col. B. F. Bope, in his speech, said: 

“Something must be done to reduce the competition 
which means war. If you don’t know what war means 
read the balance sheets of the steel companies. I believe 
manufacturers should be allowed to get together and 
reduce competition. By this means production in time 
of prosperity could be regulated so as to bring about a 
maximum of production in times of a depression, thereby 
bringing about a maximum of employment at all times. 

“It is difficult to speak with patience regarding legis- 
lation that has been enacted. We have gone legislation 
mad and paternalism is running riot. We are trying 
out the commission form of government. Why not or- 
ganize another kind of commission—a legislation com- 
mission? Have one for each state, to be composed of 
lawyers and business men. Let it pass as to the legality 
and commercial necessity of all legislation offered before 
the bills go to the law-making bodies. If they are vicious, 
kill them. It would reduce legislation to one-tenth.” 

The famous toast, “America! May she always be 
right; but America, right or wrong,” was suspended in 
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large, illuminated letters_over the speakers’ table. Just 
before the speaking program began the orchestra played 
“America,” and as all the guests stood, the flag was 
pulled from the transparency, revealing the sentiment, 
The crowd cheered as if it were at a war meeting in- 
stead of a dinner of traffic men. 

Everybody present voted the dinner a great success, 
not only on account of the excellence of the menu and 
the speeches, but because of the consideration of the 
committee in “mixing up” the diners at the tables, so 
that everybody got acquainted with everybody else in his 
vicinity. The dinner committee was composed of John H. 
Grace, chairman; Frank T. Bentley, W. Owen Davis, 
Frank P. Eyman, Harry A. Washburn and Edward F. 
Flinn. The invocation was pronounced in one room by 
the Rey. William Carson Shaw and in the other by the 
Rev. Rufus J. Wyckoff. 





The fourth annual meeting of the Grand Rapids Traf- 
fic Club was held Thursday evening, February 18, in 
the Association of Commerce rooms. One hundred and 
thirty members and guests were present. Music was 
furnished by the First Congregational Church Orchestra 
during the dinner. Miss Gladys Haven sang several se- 
lections. At the conclusion of the dinner L. A. Good- 
rich, of the board of election inspectors, announced the 
results of the annual election of officers as follows: 
President, Fred. M. Briggs, division freight agent, P. M. 
Railroad Co.; first vice-presidént, S. L. Vaughan, traffic 
manager, G. R. G. H. & M. Railway Co.; second vice- 
president, E. C. Oviatt, traveling passenger agent, Cana- 
dian Pacific Railway; secretary, F. J. Greenley, traffic 
manager, M. Braudy & Son; treasurer, Henry Hagens, 
traffic manager, Valley City Milling Co.; members of ex- 
ecutive committee, 2-year term, C. L. Lane, agent, G. R. 
& I. Railway Co., and Jos. C. Potter, Jr., traffic manager, 
the Macey Co. President B. C. Leavenworth spoke briefly 
of the work done during the year by the outgoing officers 
and welcomed the newly elected officials. The club was 
honored by the presence of three speakers of prominence 
in traffic affairs. George N. Brown of Washington, D. C., 
examiner for the Interstate Commerce Commission, re- 
viewed briefly the history of the Commission and its 
work. He spoke of the vast number of complaints of 
various classes filed each year and of the work required 
to conduct the hearings, etc. He also pleaded for a closer 
co-operation between the shippers and carriers and the 
Commission in their work, which is of such vital impor- 
tance to all. J. E. Williams of Chicago, chairman of 
the Uniform Classification Committee, spoke of the task 
to which his committee were devoting their labors. Many 
of their recommendations had been incorporated in the 
Uniform Classification, and soon, he said, the shippers 
will receive the benefits from these changes. R. N. 
Collyer, New York, chairman of the Official Classification 
Committee, gave many reminiscences of his former work 
in this territory as an employe of a carrier. His com 
parisons with present-day methods in freight solicitation 
caused much laughter. The Rev. Thornton A. Mills, 
Congregational Church, Battle Creek, Mich., gave a dra 
matic recital of the life of Antonio Stradivarius, the 
master violin-maker of Cremona, Italy. Fred M. Briggs, 
the newly elected president, closed the program with 4 
speech of acceptance. , 





The nominating committee of the Traffic Club of 
Chicago has reported the nomination of officers for the 
For president, Fred Zimmer 


ensuing year as follows: 
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man, vice-president C., I. & L. Railway; for first vice- 
president, F. L. Bateman, president Trans-Concontinental 
Freight Co.; for second vice-president, W. O. Davis, D. F. 
A., American Steel & Wire Co.; for third vice-president, 
W. v. Leahy, G. P. A., C., R. I. & P. Railway; for secretary, 
W. H. Wharton, commercial agent N., C. & St. L. Railway; 
for treasurer, Charles B. Hopper, G. F. A., Goodrich 
Transit Co. For directors for two years: J. Charles Mad- 
dison, secretary Montgomery Ward & Co.; J. C. Me- 
Auliffe, traffic manager Butler Bros.; C. W. Pitts, G. A., 
Pass. Dept., Great Northern Railway; E. W. Skipworth, 
A. G. T. M., Sulzberger & Sons Co. The annual meeting 
will be held in the club rooms Tuesday, March 30. 


The regular February meeting of the Brooklyn Traffic 
Club, Inc., was held Friday, February 26. Judson G. 
Wall addressed the meeting on “Vocational Guidance.” 


REPORT TO SENATE ON L. & N. 


THE TRAFFIO SERVICER NEWS BUREAU, 
Colorado Building, Washington, D. O. 

The Interstate Commerce Commission sent to the Sen- 
ate, Thursday, its report’ on the investigation of the 
finances, rates and practices of the Louisville & Nashville 
and allied railroads. It charged the Louisville & Nashville 
with acquiring competing lines and with carrying on for 
years at a cost of millions of dollars an ‘elaborate political 
and publicity campaign to eliminate competition and in- 
fluence public opinion. 

In the report, further inquiry, and if possible, inspection 
of the railroad’s correspondence, was said to be neces- 
sary. The report was written before the Supreme Court 
handed down its opinion holding that the Commission 
was without power to force the company to submit its cor- 
respondence as well as its records and books to scrutiny. 

The investigation authorized last spring by a Senate 
resolution introduced by Senator Lea of Tennessee was di- 
rected mainly to discover whether the Louisville & Nash- 
ville, through control of the Nashville, Chattanooga & St. 
Louis Railway and smaller lines, had restrained competition 
throughout much of the territory served by those roads; 
whether the one-time control of the Louisville & Nashville 
by the Atlantic Coast Line Railroad operated to the same 
end in the much wider field the two systems serve, and 
what amounts of money the Louisville & Nashville and 
its related roads had contributed to political activities and 
other efforts to fight competition. 

The Commission qualifies its declaration that the Louis- 
ville & Nashville has wilfully restrained competition by 
pointing out that in some instances its energies were di- 
rected to meet the competition of other large systems, 
and passes over the question whether in all instances the 
course pursued was contrary to public interest. 





The recital of the alleged political activities of the 
roads concerned is accompanied by little comment. The 
Commission announces its inability to set forth all the 
money which the carriers may have expended in political 
and publicity work, but the items its investigators dis- 
covered, which it has placed in the report under the head 
of political contributions, run into the millions. 

In connection with the Tennessee Railroad Association, 
formed by carriers in 1884 to combat adverse legislation 
in that state, the report is more specific in its allegations. 

“The various payments made on account of the Ten- 
hessee Railroad Association by the Nashville, Chattanooga 
& St. Louis Railway and the Louisville & Nashville Railroad 
Co... says the report, “were to a large extent made to 
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state officials and legislators of Tennessee, municipal offi- 
cers of Nashville, politicians, lobbyists and attorneys. 

“Investigation showed that payments made by the Nash- 
ville, Chattanooga & St. Louis in this connection, aggregat- 
ing over $20,000, could be definitely assigned to persons for- 
merly or at present holding public office, but the total 
amount paid to such persons was no doubt much in excess 
of this sum.” 

The names of those still “holding public office” were 
not revealed. 

The Louisville & Nashville, chiefly since 1880, accord- 
ing to the report, has acquired controlling interest in more 
than 100 railroad companies or properties, one of the ob- 
vious purposes of which has been to restrain competition. 

The report says the $16,000,000 shown in the cost of 
road accounts of the Louisville & Nashville does not repre- 
sent actual construction costs. 


ROCK ISLAND INQUIRY 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. C. 
According to the testimony of Frederick C. Sharood, 
Commission accountant, in the inquiry into the financial 
transactions leading to the bankruptcy of the Rock Island 
holding companies, C. H. Venner, a New York attorney, 
compelled those promoting the organization of the two 
Rock Island holding companies to pay him $250,000 in 
cash, give him 1,000 shares of the common and 100 shares 
of the preferred stock of the Rock Island Co. of New 
Jersey. This money and stock was given for the Ne- 
braska Central, a railroad which, the examiner asserted, 
may truthfully be described as a railroad on paper. 


This was brought out in response to questions by 
Chief Counsel Folk at the adjourned hearing on the Rock 
Island investigation, which was undertaken by the Com- 
mission, on its own initiative, when Representative Green 
of Iowa offered a resolution in the House asking that an 
investigation be made. Mr. Sharood was put on the stand 
to give a detailed history of the organization of the New 
Jersey and Iowa holding companies. He said that the 
result of the operation of the Moore-Reid-Yoakum coterie 
was a net increase in the obligations of the Rock Island 
railroad property of $179,000,000. The sales of. obliga- 
tions were greater than that sum, but nearly $61,000,000 
of obligations were retired, so that the net increase was 
only the sum indicated. 

On its issues $1,619,375 in commissions were paid, 
and of that sum Speyer & Co. received $1,230,000, and 
the discounts from par amounted to $13,746,000. R. W. 
Walker, for the railroad company, protested against tell- 
ing about the commissions and omitting any mention of 
transactions in which none were paid and the withhold- 
ing of credit for obligations sold above par. 


Mr. Sharood also testified that the surplus of the 
Rock Island was overestimated to the extent of $17,805,- 
496, and that instead of a surplus there was actually a 
deficit of a little more than $11,600,000. This arose 
largely from the charging of depreciation at only one- 
fourth of one per cent. The witness read into the record 
depreciation percentage of some of the competitors of 
the Rock Island, the highest being the Burlington’s six 
per cent. 

Mr. Walker objected to that, because not all the roads 
in the territory traversed by the Rock Island were in- 
cluded. He also asked Mr. Sharood how he got a letter 
presumably written by B. F. Yoakum to Judge Moore. 
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Mr. Sharood said one of the examiners had asked for the 
file and got it. 

“You know you are not entitled to it?” asked Mr. 
Walker. Mr. Sharood contented himself with saying that 
there was no objection to its production. 

“The L. & N. decision had not been rendered then,” 
observed Mr. Walker, and Mr. Sharood gravely answered 
that the date on the Commission file would answer that. 

L. F. Loree, president of the Delaware & Hudson, 
was called to tell of the transaction in consideration of 
about $450,000: worth of bonds and for a salary of $75,000 
a year he was persuaded to resign the presidency of the 
Baltimore & Ohio to take the presidency of the Rock 
Island companies. It was just an ordinary business trans- 
action, whereby the new owners of the Rock Island got 
a railroad man to leave what he deemed a certainty for 
an uncertainty. 


COMMODITIES CLAUSE APPLICATION 





THE TRAFFIC SERVICE 
Colorado Building, Washington, D. C. 

In a brief filed with the Commission in the Industrial 
Railways case, A. B. Hayes, in behalf of the St. Louis, 
Troy & Eastern, holds that there can be no application of 
the commodities clause to that company, because there is 
no such conmingling of the affairs of the railroad company 
and Donk Bros. Coal & Coke Co. as to make the coal con- 
cern virtually a department of the railroad company. 

The stock of the railroad and the coal companies 
is owned by the Merchants’ & Manufacturers’ Investment 
Co. of St. Louis. In some instances the officers and agents 
of the railroad company are also officers and agents of 
the coal company. The investment company, however, 
owns properties other than the railroad company and the 
coal company. 

There is no mingling of the affairs of the coal and 
the railroad companies. The officers and agents who are 
common to both make separate and distinct reports to 
the investment company. The coal company, which fur- 
nishes the bulk of the tonnage for the railroad com- 
pany, pays the same rates and receives the same sort 
of service for the transportation of its coal that are paid 
and shippers of coal in which the holding 
company the slightest interest. 


received by 
has not 

There is a mingling only when the coal and railroad 
companies earn dividends. Then the mingling takes place 
in the bank account of the investment company. No 
one has yet suggested ,that it is a violation of the com- 
modities clause for an investor who has stock in a rail- 
road company and stock in a coal company to allow the 
dollars received as dividends from the railroad company 
to rub elbows with the dollars received as dividends from 
the coal company. 

After reviewing the litigation concerning the com- 
modities clause, Mr. Hayes says: “The Supreme Court 
of the United States, after considering the commodities 
clause in three separate cases, holds practically that the 
only violation of the commodities clause of the Hepburn 
act is for a railroad company, as a corporation, to own 
coal mines, mine the coal therefrom and transport it 
while that coal still remains in the ownership of the 
railroad company. But that court further holds that it is 
not unlawful for a railroad company to own even all the 
stock of a producing corporation, provided the producing 
corporation is organized in good faith, and is a bona fide 
corporation, not unlawfully controlled in its operations 
by the railroad company through the ownership by the 
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railroad corporation of the capital stock of the producing 
corporation. 

“Up to the present date the law, as construed by 
the various decisions of the Supreme Court, applies, in 
my opinion, only to a railroad corporation which im its 
corporate capacity produces or owns or has an interest 
in the commodity transported, or which, by stock own- 
ership, so manipulates or controls the producing com- 
pany as to defeat the express purpose of the law, The 
law, as thus construed, does not, in my opinion, apply to 
railroad corporations that own a part, or even all of the 
capital stock of a producing corporation, provided the 
railroad corporation, by reason of that stock ownership, 
does not control or manipulate the operation of the pro- 
ducing company so as to make the latter company merely 
a part or department of the railroad corporation. Hence, 
following these decisions, it is fair to conclude that the 
application of the law to a railroad corporation owning 
stock in a corporation which produces the commodity car- 
ried, is governed by the facts in each case, and these facts 
are whether or not the railroad company grants any favors, 
in the way of rebates, concessions or privileges or facili 
ties to the producing corporation and whether the rail- 
road corporation by reason of its stock ownership con- 
trols the producing corporation so that the affairs of the 
two are intermingled and the producing corporation loses 
its identity as a separate, independent, legal entity. 

“Under the facts stated, in testimony in this case, relat- 
ing to the St. Louis, Troy & Eastern, none of these con- 
present. The railroad company does not own 
nor does it own a dollar’s worth of stock in 
The mining company pays the 
and is given no preference in 
facilities for doing business.” 


ditions is 
the mines, 
the mining company. 
published freight rates 
the way of service or 


DECEMBER RAILROAD FIGURES 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. C 
A complete summary of the result of operations of all 


large roads in December and for the six months of the 
fiscal year ending with that month, made public by the 
Commission on February 19, continues the story of de- 
clining gross and net revenues. As to the month, the 
figures show the foliowing: 

For the country as a whole, the operating revenue fell 
from $1,116 per mile to $990. The operating expenses fell 
from $821 to $729 per mile and the net operating revenue 
from $295 to $261. Deducting tax accruals and uncollect- 
able bills, the net income fell from $245 to $217 per mile. 

For the eastern district the operating revenues ‘ell 
from $1,878 to $1,656 per mile. The expenses declined from 
$1,483 to $1,313 and the net operating revenue from $395 
to $343. Deducting taxes and bad debts, the net income 
tumbled from $318 to $277. 

For the southern district the operating revenues fell 
from $1,011 to $827. The expenses declined from $694 
to $588 and the operating revenues from $317 to $239 
per mile. Deducting taxes and bad debts, the net income 
amounted to $203, as compared with $278 in December, 
1913. 

For the western district, the operating revenues fell 
from $795 to $737 per mile. Expenses fell from $554 to $505 
and the net operating revenue declined from $241 to $232. 
The net income fell from $200 to $195. 

The operations for the six months ending with Decem- 
ber show the following: 

For the country as a whole the operating revenue 
fell from $7,288 to $6,659 per mile. The operat*ng expenses 
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Truck Supremacy~ 


In its own field the Electric truck 
is supreme. It is superior in that 
field to both gasoline trucks and 
horses. That is, it is more depend- 
able, costs less to operate and isa 
better all-round investment. 


So many business men buy trucks on snap 
judgment. For this reason, and from our 14 
years’ experience, we expect the merchant 
or manufacturer to buy the cheap truck or 
converted passenger car before he does his > 
first G. V. Electric. In one way we are 
satisfied if the horse is displaced, for few go 
back to horses and eventually the Electric 
will come into its own. But what a need- 
less waste of energy and money, all for a 
little needless experience! 

Out of 19 firms who use G. V. Electrics in one 
New England City, 14 discarded the wrong kind of 
motor truck to buy the right kind of Electric. Could 
anything but fundamental superiority on the part of 
the G. V. Electric convert the ‘‘ burnt child ?”’ 


Ask us for concrete evidence. 














Electric 











General Vehicle Company, Inc. 
gm Long Island City, N.Y. - gm 


New York, Chicago, Boston, Philadelphia 


Copyright, 1915 















As a Friend of THE TRAFFIC WORLD, please Mention the paper in writing to advertisers. 


410 


fell from $5,097 to $4,598 and the net revenue from $1, 891 
to $1,767. 

For the eastern district the operating revenues fell 
from $12,417 to $11,331 per mile. The expenses fell from 
$9,163 to $8,119, and the net operating revenue from $3,249 
to $3,212. The net income fell from $2,768 to $2,745. 

For the southern district the operating revenues fell 
from $5,765 to $5,108. The expenses dropped from $4,104 
to $3,775 and the net revenue fell from $1,559 to $1, 333. 
The net income fell from $1,437 to $1,112. ' 

For the western district the operating revenue fell 
from $5,398 to $5,016. The expenses fell from $3,524 to 
$3,244 and the net income declined from $1,632 to $1,533. . 


CONTROL OF BOAT LINES 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. OQ. 


George Stuart Patterson, for the Northern Central 
and P. R. R.; H. A. Taylor for the Erie; Douglass Swift 
for the Delaware, Lackawanna & Western, and R. W. 


Barrett for the Lehigh Valley have filed a joint reply 


to the memorandum of Special Assistant Attorney-Gen- 


eral Brown on the applications of the carriers for per- . 


mission to retain control of their boat lines on the great 
lakes. 
O. E. Butterfield has filed some “observations” by 


way of reply to the memorandum filed by Mr. Brown in 


behalf of Attorney-General Gregory. 

The attorneys say that Mr. Brown is trying to read 
the anti-trust act into the Panama Canal section of the 
Act to regulate commerce, notwithstanding the obvious 
language of the act, and that the debates in Congress 
show that nothing of the kind was intended. 


CANADIAN INCREASE PROPOSED. . 

The Canadian Freight Association, acting on behalf 
of all the Canadian railway companies, forwarded Feb- 
ruary 18 to the board of railway commissioners of Canada, 
the principal boards of trade and the Canadian Manufac- 
turers’ Association an application for permission to make 
a general increase in freight rates. In support of the 
application, the association cited the recent authorization 


by the Interstate Commerce Commission of the United’ 


States of an increase in rates. Other reasons upon which 
the application was based included declarations that reve- 
nues had declined, operating expenses were on the in- 
crease and the borrowing powers of the companies had 
been curtailed. An advance of 2 cents a 100 pounds 
on all first class freight and of 1 cent a hundredweight 
on all fifth class matter is sought, rates for other classi- 
fications to be figured on the usual basis. 


FINED FOR MISDESCRIPTION. 

W. J. Keene, president of the Chicago Spring Butt 
Co., was fined $500 and costs by Judge Carpenter in the 
United States Circuit Court at Chicago on Monday, Febru- 
ary 15, because of the misdescription of shipments of 
spring hinges as iron hinges. These shipments -were 
forwarded from Chicago to various points in Western 
Classification territory, and that classification shows plain 
iron hinges, L. C. L., to be third class and spring hinges 
to be second. 


ICING CHARGES EFFECTIVE. 

The Interstate Commerce Commission has declined to 
suspend tariffs and supplements of the New York Central, 
Pennsylvania Railroad and Central of New Jersey and 
Delaware, Lackawanna & Western providing charges for 
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initial icing and re-icing on all articles moving third class 
or higher, in quantities of 15,000 pounds or over. Here. 
tofore it has been the practice of the carriers to provide 
this refrigeration without additional charge over and 
above the freight rate. Objections were made to. this 
increase in rates, but the Commission, on the showing 
made by the carriers, declined to suspend the arid, 
which become effective February 23. 
HEARINGS IN COAL CASES. 

Hearings were begun on Tuesday in Washington 
before Examiner Gartner of the Interstate Commerce 
Commission, in I. & S. No. 321, rates on coal from Vir. 
ginia mines, and in I. & S. No. 71, advances on coal 
and coke from points on the L. & N. to points on the 
Big Four. George W. Lamb, second assistant comp- 
troller for the L. & N., was placed on the stand to 
show the cost of carrying the coal as one element 
justifying the proposed increase in coal rates. He hat 
many exhibits, and explained in detail how he divided 
the various accounts and allocated the expense between 
all freight and freight and passenger and all freight 
and coal. 


COMMISSION ORDERS, 

The Commission has postponed the effective date of 
its order in Docket No. 5843, Salt Lake Mattress & Mfg. 
Co. et al. vs. Atchison, Topeka & Santa Fe et al., from 
March 15 to April 15. 

The Delaware & Atlantic Telegraph & Telephone Co. 
has been made an additional party defendant in Docket 
No. 6962, the Leeds Co. vs. American Telephone & Tele 
graph Co. 


REFUSAL TO PAY CLAIMS. 

A movement to list the railroads which refuse to 
pay claims on damaged fruit and vegetables has been 
begun by the Western Fruit Jobbers’ Association. A com- 
mittee was appointed to report on the project as soon 
as possible. 


REHEARING REFUSED. 
The Commission has refused a rehearing on Docket 
No. 5855, C. G. Blake Co. vs. Minneapolis, St. Paul & Sault 
Ste. Marie. The application was made by the defendant. 


PACIFIC NORTHWEST DEMURRAGE. 
The January statement of the Pacific Northwest De 
murrage Bureau shows 4,981 cars held overtime out of 
69,189 cars reported. 


COMMERCE REPORTS 


Philippine Ruling. 

The board of public utilities commissioners, in 4 
case between the Standard Oil Co. and the Philippine 
Railway Co., has decided that the railroad is justified in 
charging a higher freight rate on gasoline than on pe 
troleum. The Standard Oil Co. brought a complaint to 
the board based upon a charge of $0.119 per case for 
gasoline between Cebu and Carcar as against a chargé 


‘of $0.0388 for petroleum. 


Hight Freight Rates From Uruguay. 
Tonnage is still exceptionally high in the River Plate, 
the latest quotations being 50 shillings ($12.17) from 
River Plate ports to European ports and 56 shillings 
($13.63) from Bahia Blanca to Europe. Under normal 
conditions the freight rates from River Plate ports 1 
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Europe very rarely exceed 32 to 33 shillings ($7.79 to $8.03) 
per ton. 

The scarcity of tonnage with the resulting high 
freight rates hampers the export of the products of these 
countries, such as wool and hides; and it is feared that 
the. rates may reach even higher figures when the grain 
crops of this year are ready for shipment to transatlantic 
markets. 

It is reported that Norwegian, Swedish and Greek 
shipowners, individuals, as well as corporations, are pre- 
paring to send bottoms to compete for the carriage of 
the crops of the River Plate, but whether such additional 
tonnage, in case the reports prove to be true, would be 
sufficient to meet the need remains to be seen. 

Pear Shipments in Sawdust. 

It is probable that the pear growers of California will 
adopt the drum and sawdust pack for pears in shipping 
their products to eastern markets, as the result of an 
experiment with a number of drums which were success- 
fully packed, shipped and sold during the past season. 
Pears so packed were sold in Boston and New York and 
arrived in prime condition. 








REVOLVATOR 


Reg. U. S. Pat. Off 


In the warehouse, where all sorts of 
packages are piled and unpiled contin- 
ually, the method of handling is very 
important. The Revolvator will enable 
two men to pile goods, whether they 
run uniform in cases, rolls, etc., or not, 
better, quicker, cheaper and more safe- 
ly than four to seven men working by 
hand. 


It will pay you to investigate this 


machine. Write for Bulletin TR 28, 
“The Revolvator.”” 


N. Y. REVOLVING PORTABLE ELEVATOR C 





364 GARFIELD AVE. 
* JERSEY CITY, N. J 


iT AAR, 
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| Ser oo 
Mailing Lists oz. A... 9 


covering all classes of business, professions, trades 
or individuals. Send for our complete catalogue 
showing national count on 7,000 classifications. 


Ross-Gould, 512 N. 9th st, St. Louis 
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Grapes have been packed in this method for many 
years, especially those imported from Spain, and during 
the last few years this system of packing has been used 
to some extent by the California grape growers. 

The packing of pears in drums is still experimental, 
but should it prove successful the plan may reach the 
proportions of the present business carried on with grapes, 

Packing Goods for Persia. 

Goods intended for export to Persia should be packed 
in tin-lined cases, measuring not more than 3% by 2% 
by 2 feet and not exceeding 224 pounds in weight. Piece 
goods can, of course, be packed in the usual manner in 
bales. The present suspension of the Persian trade with 
Russia, Germany and Austria offers an unusual oppor- 
tunity for American manufacturers to extend their trade 
with Persia. 


The German American Car Co. 


General Offices 





Harris Trust Building, Chicago 


TANK CARS—For Lease or Sale 


POSITIONS. WANTED OR OPEN 


WANTED—Position as 








TRAFFIC MANAGER with 


manufacturing concern by an experienced railroad man,, 


now traffic manager of a southern line over 100 miles in 
length. Thoroughly experienced in traffic matters, both 
domestic and export. Position only where competent man 
is required. Al references. Address W. C. G., Traffic 
World, Chicago, Ill. 
ET TEI I MEI TS TE: RE TI RU om 
WANTED—TRAFFIC MAN, now employed, wants to 
connect with industrial or commercial organization. 
Twelve years’ actual experience, and capable in every 
way of securing results. Will consider position as assist- 
ant traffic manager if salary is suitable; best of refer- 
ences. Make me an offer quick. S. 124, The Traffic 
World, Chicago, Ill. 





TRAFFIC MANAGER—A competent TRAFFIC MAN; 
whose position has been jeopardized by the European 
war, desires connection with reliable industrial or com- 
mercial concern. Age thirty-eight years; married; tem- 
perate. Experience: Fourteen years in various freight 
departments of New England Railroad, entirely in con- 
nection with rates and tariffs, and six years as traffic 
manager for number of paper mills, scattered over the 
country. Broad knowledge of rates and tariffs over the 
United States and abroad; also of I. C. C. rules, regula- 
tions and decisions. Conducted cases before the Com- 
mission. P. B. 21, The Traffic World, Chicago, Il. 








TANK 


Peoples Gas Building 


We Lease All Steel Modern Tank Cars to Shippers of Liquid Freight 
TERMS REASONABLE 


KEITH CAR COMPANY 





CAR S 













CHICAGO, ILL. 
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Security Warehouse Company 


MINNEAPOLIS, MINN. 
Northwestern Distributors for nearly all Nationally 
Advertised Commodities—iwenty Car Trackage Space. 
Motor Truck-delivery in Minneapolis and St. Paul. 


Judson Freight Forwarding Co., Inc. 


CHICAGO 433 Marquette Buliding 
ST. LOUIS . 1501 Wright Bullding 


Carlead distribution to all railroads at Chicago and St. 
Leuils without teams; L. C. L shipments of machin 


ery 
ferwarded at reduced rates to all principal Western and 
Pacific Coast points. 


Terminal Transfer & Storage Company, Inc. 
U..8, Bonded Transfer Mobile, Alabama/ 


Forwarding Agents and Distributors of ‘Carload:freight. 
Modern Storage Warehouses with track connections. 





D. A. MORR TRANSFER CO. 


KANSAS CITY, MO. 
2114-2120 Central Street. 
TRANSFER, MERCHANDISHD STORAG FORWARD- 
ING, DISTRIBUTION AND CITY D Bs. 


Direct Connections With All Raliroads. Fireproof Storage, 
Sprinkler System. 





BARNESON-HIBBERD WAREHOUSE CO. 
SAN FRANCISCO, CAL. 


Main Office, 310 Sansome St. Telephone Sutter 940. 


in Warehouse and Wharves, foot of Fourth 
&., with — track. General Storage. 

shed and ed. Forwarding Agents and Pub- 
Spur Track connection with all Railroads 
entering San Francisco. China Basin Warehouses and 
Wharves the only public facility in San Francisco where 
deep water, rail and public warehouse meet. No dirayage. 





Minneapolis Transfer & Warehouse Co. 


MINNEAPOLIS, MINN. 
122 SOUTH FIFTH STREET 


DISTRIBUTORS OF POOL CARS AND GENERAL 
WAREHOUSING 


CHICAGO 
Jos. Stockton Transfer Co. 


586 The Rookery Buliding 


Teaming of Every Description—City. Delivery Service 
and Carload Distributors. 


THERE IS ONLY ONE WAY 


And that is by checking the changes from ‘week to week as they are printed in 


THE TRAFFIC BULLETIN 
THE TRAFFIC SERVICE BUREAU, CHICAGO 


SAMPLES ON REQUEST 


THE TRAFFIC. WORLD 


Directory of Transfer Agents, Freight Forwarders Warehousemen, Custom House Brokers, etc. 
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Buffalo Storage & Carting Ce. 
BUFFALO, N. Y. 
360-356 Seneca St. ‘‘Unsurpassed facilities’’ for stor- 


ing, handling, transferring and forwarding goods. Tele- 
phone No. 633. 


Louisville Public Warehouse Co., ine. 


LOUISVILLE, KY. 


amport and export freight contractors, transfer and 
reshipping agents, custom house brokers. Bonded and 
free warehouses. 





THE SOUTH WEST WAREHOUSE COMPANY 


“The Largest Modern Warehouse West of Chicago” 
19th and Campbell Sts., Kansas City, Mo. 
Exclusively for Merchandise Fo and 
Distribution. Guaranteed Service: ‘west rates iz 
United States. Bonded and free warehuuses. Write us. 
We like to answer questions. Our’ bookiet, of interest 
to any concerm doing a warehousing or distributing busi 

ness, free for the asking. 





Pearce Forwarding Company 


GALVESTON, TEXAS 


Prompt service, courteous treatment, warehouse- 
men and drayage contractors. “Package cars operated 
to southwestern points at reduced rates. 











Jones & Company, Inc. 


NORFOLK, VA. 


Sterage, Forwarding and Distributing Agents 
Rail and Water Facilities. 
All Steamers Can Dock at Our Wharves 





The Benedict Warehouse & Transfer Company 


DENVER, COLO. 
501 SIXTEENTH STREET. 


DISTRIBUTION OF POOL CARS AND GENBDRAL 
WAREHOUSING. 















EXPORT BUSINESS 


Most manufacturers are waking up to the fact that this 
is an important subject and are reaching out for sueh 
trade. A competent Forwarding Agent can be of material 
assistance to manufacturers. 

We quote rates of Freight and Marine Insurance to all 
places abroad and shall gladly answer inquiries respecting 
Consular Regulations, Customs Duty, etc. 

G. W. SHELDON & CO., Chicago, New York, Londen, 
Liverpool, Paris, Havre, Boulogne-Sur- Mer. 


UP-TO-DATE 





To Keep Your 
Tariff File 








Don’t Forget That 


BVERY DAY During the Hear- 

ings in the Western Advance Rate 
Case scheduled for March 4th toApril 2nd, 
inclusive, 


Ghe Daily Traffic World 
ano Traffic Bulletin 


Will tell you in an unbiased way the im- 
portant facts that are being developed, for 
we will be on the job every minute. 


If you want this information at once, so 
that you can add cumulative testimony 
when necessary, we will send you the 
Daily, by first-class mail, or promptly de- 
liver it in down-town Chicago for thirty days 
for fifteen dollars. 


OGhe Traffic Service Bureau 
418 South Market Street, Chicago 








